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FSP on site FSB Audits








THIS MONTH’S TOPICS





The HRC (Human Rights Council) has issued a statement that there are no penalties for none compliance with the Act i.e. none submission of a PAIA manual and that no inspections are currently being carried out. The deadline now seems to be 2011 but as we understand the process better we will attempt to keep you advised.












































Complaints and How Insurers are Dealing with them
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THE NEW FIT AND PROPER REQUIREMENTS





Are you involved in medical aid business?





Retirement Funds





2009 ANNUAL COMPLIANCE  REPORTS





We will deal with all these changes in the attached Annexure. Our thanks to Peter Veal who assisted in interpreting the educational aspects of the changes.





These changes will have an effect for ALL FSP’s irrespective of the current staff and qualification profiles. It will demand that all current staff roles and changes and staff recruitment will need to be carefully planned, especially in the period leading up to the effective date of the changes i.e. the balance of 2008 and the transitional period of 2009. The current key individuals roles need to be reviewed to establish if they are also providing advice as the educational requirements, as you will see, differ, given that if a key individual is providing advice as well as performing their management and overseeing role they will need to be registered as representatives in addition to being registered as a key individual. 


It will also demand planned educational programs that will make the development of a formal skills development plan more advantageous.


We will be working with you to ensure initial understanding of the rules and specifically how they will impact on your organisation.


There may be some advantages to staff being appointed as representatives in 2008 and/or 2009 for the first time, especially at KI level as this will negate the need to have a full qualification in addition to the Regulatory Examination 2 (refer annexure for details) although the correct full qualification will allow dispensation from the 2nd regulatory exam. 





During the launch of these changes at a conference on the 17th October the FSB stated that it was the intention for an annual licence renewal process to be introduced for all FSP’s. No specific details were provided as to how and when this would come into operation. Watch this space. 
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There have been two recent rulings issued. 


The first involved the unlawful termination of the complainant’s membership of a fund GF OSBOURNE Vs MM RETIREMENT ANNUITY FUND, MOMENTUM GROUP LIMITED AND GILLMICH BUSINESS FORMS (PTY) LTD


Source: Pension Fund Adjudicator’s office


Writer: Macoupin Mohlala


The Pension Funds Adjudicator has issued a ruling in the matter of GF OSBOURNE Vs MM RETIREMENT ANNUITY FUND, MOMENTUM GROUP LIMITED AND GILLMICH BUSINESS FORMS (PTY) LTD regarding the unlawful termination of the complainant’s membership of a fund by a pension fund administrator on the grounds that he ceased contributions prior to his selected retirement date. This matter also involves maladministration by an administrator which resulted in the complainant suffering prejudice on his retirement benefit. Further, for the first time ever the Adjudicator issued a legal costs order against a pension fund administrator for all reasonable legal expenses incurred by a member in


Lodging a complaint. Thus, this ruling also involves the power of the Adjudicator to grant legal costs in cases where a complainant has suffered reasonable costs in pursuing his complaint.


We have a summary of the case available if anyone needs the specifics. 





The second involved ABSA Enterprise Provident Fund and ABSA Consultants & Actuaries who were ordered to pay various monies due to mal administration of a fund. Again we have a summary of the case of required












































Pretium Services make every effort to ensure the soundness and accuracy of the contents of this Newsletter. However, we cannot take any responsibility for the consequences of any actions based on information or recommendations contained herein.  You are advised to consult us for any specific assistance you or your staff may need before basing a decision on any information in this publication.





Should you wish to unsubscribe to this newsletter, please email � HYPERLINK "mailto:Faeeza@pretium.co.za" ��Faeeza@pretium.co.za�





FROM THE SHORT TERM OMBUD





FSP on site FSB Audits continued....





The reporting requirements for what is generally referred to as a Section 19(3) report have been amended and your auditors need to be advised of the changes. The reporting requirements vary based on whether your financial year end is before or after 30th June 2008. As these requirements affect so few of our client base we have not detailed all the changes here but will rather submit the specific changes to each client individually.


















































The following is a copy of a letter recently issued by the Ombud that details a proposed change to the methodology of charging insurers fees for handling complaints.





“At a recent strategic planning session with the Board of the Ombudsman, it was decided that the office should investigate ways of providing an incentive for insurers to resolve complaints received from the office, directly with policyholders, within a short time period.





The issue has been discussed with various role players (insurers, Board members and other ombudsmen) and we now have a clearer picture of how a workable system could be introduced. We would still however like to receive input from all our members before introducing the new proposed system in January next year: thus the need for this circular.





It soon became clear that the best incentive to achieve the desired objective would be to reduce our fee should a complaint be resolved (settled) to the client’s satisfaction within a set time period. The proposal is to reduce the fee by 50% should the dispute be settled within 30 calendar days of receipt of the complaint from the office. The intention is to encourage a speedy resolution of a complaint. The incentive will thus not be available should the insurer wish to defend the rejection of the claim. Such matters will then be handled as per the current procedure.





Should the insurer decide that, on reviewing the complaint in terms of the Ombudsman’s guidelines, that the complaint or dispute should be settled in favour of the insured, then this fast track procedure could be utilised. If this results in a satisfied client without the intervention of the Ombudsman within 30 days, then the reduced fee will be applicable.





Our Finance Department has also considered the implications of the new procedure and after further discussion it was felt that the best way to implement the new system and to reduce the administrative burden would be to follow the practice of the Long-Term Insurance Ombudsman, which is to charge insurers upfront (on a yearly, 6 monthly or quarterly basis). The number of complaints for the same period of the previous year will be used to determine the invoice amount and this will be adjusted at the end of the year (in terms of numbers received and credits given.) Any debit or credit amount is then carried over to the next year and squared off at the end of month thirteen of each cycle.





The obvious benefit of this system, from our perspective, is to reduce the monthly workload of issuing invoices and chasing after insurers for payment. A monthly recon would however still be issued by our Finance Department but without the need to collect on it.





Our Board has approved the new proposed system in broad terms but the details still need to be finalized”.





Deneys Reitz Commercial Mail: Implications pertaining to the Companies Bill











As is usual it is a big story but essentially it revolved around a client being debited for premiums on a policy she know nothing about. 


Charles Pillai’s findings allude to massive instances of policy fraud, abuse of the government payments system (PERSAL) and a general reluctance in the industry to act quickly when allegations of abuse are brought to its attention.


The Ombudsman’s finding that this event was not isolated. In 2006 the industry watchdog received a number of complaints about “unauthorised policies” including 33 against African Life, 48 against Channel Life, 20 against Liberty Life and 19 against Metropolitan Life. The Ombudsman believes these complaints generally arise from abuses of insurance company systems by unscrupulous agents. And when these irregularities are brought to the insurance companies’ attention, they “merely refund the premiums which were debited without authority.” It’s clear that much more has to be done to stamp out the illegal practices which give rise to these abuses. A good start would be for the insurers to adopt a ‘prevention rather than cure’ outlook.


For those involved in this class of business take note of what the Ombud has to say.











FROM THE FSB











Not to be outdone the Financial Intelligence Centre has issued its annual report and some of the interesting items within it are as follows;





Issued Guidance Note 4 providing clarification for accountable institutions on suspicious transactions reporting; (a copy of which is in the new administration manual we have released)


Received 24,580 suspicious transaction reports during the 2007/08 financial year and made (we received details this month of our first “real” suspicious transaction involving a client who wanted to invest some R4M cash. It would appear the people involved were well known criminals in the community. The matter has been reported by the broker concerned)


999 referrals to the law enforcement authorities for investigation worth in excess of R2 billion as part of its responsibility to capture, analyse and refer reports;















































We recently attended an on site audit on one of our clients and thought it would be useful to go through the process followed in both the preparation and execution that audit;





The initial letter from the FSB asks for certain information to be supplied prior to the meeting. This includes;


Organogram


Group, organizational and/or functional structures (so they can assess who they want present)


Strategic plan of provider or alternatively business plan


List of marketing material


Risk management plan


The last quarterly compliance report


Latest management letter from the external auditor


A detailed list of outsourced functions


A detailed list of all policies (procedures) that have been implemented


Confirmation whether you have electronic or hardcopy files or records


          


The follow up letter requests various information to be made available at the meeting. This includes;


Business continuity plan


Succession plan


Management accounts


Disclosure documents


Complaints register


Service level agreements with 3rd parties


Appointment letters for reps


Supervision plan for reps


PI FG IGF details


Client files 


Details of the staff to be available for interview.





The audit attended by us was a fairly large UMA so the actual requirements could vary but the FSB advised they have the same structure for every FSP and adjust the questions based on the size and answers. They have each FSP categorized into one of 3 categories;





High impact FSP 


Medium impact 


small FSP 





Their view of the “impact” rating is based loosely on number of reps, directorship structure, client base and products sold. They stressed “high impact” is not the same as “high risk”





The questioning followed was roughly as follows. It gets “out of order” based on answers provided and certain questions would be curtailed or expanded depending upon the size of company and answers received during the interview;





Company history


Business structure – what and how?


Staff compliment (they have the website records available and compare to info supplied to see if registers up to date)


Outsourced providers (expect all agreements to be up to date and signed)


Recruitment process – especially of management staff


Reps training – how and who?


Advertising  - documented policy, explanation to be provided of what done, looking for understanding or rules


Complaints – incidents and management of


Internal management controls


Internal audit team (if applicable)


IT requirements – how assessed? Machines and people, controls/passwords/backs ups done and where kept


Physical risk management plans – staff training, Virus software in place


Compliance – how done? Any breaches and how handled? Last report review, management approach to rectifying. This was very superficial despite copies of recent reports having been provided prior to the meeting and the disclosure of some serious breaches. I was asked very little - this should have been the worst aspect of the visit but wasn’t.

















If you are reading this newsletter, please remember to pass it around your office.








The latest annual report (2008) is now available from the FSB. It has the usual summary of the overall FSB activity and personalities along with the financial background.





One interesting statistic included in the report is as follows;





“There are 421 approved compliance practices; 258 have between 1-30 FSP’s as clients, 11 have between 31 and 100 FSP’s and 9 have 100+ FSP’s. During the reporting period, the FSB reviewed 28 independent compliance practices, starting with the 9 largest followed by 11 medium-sized practices.” 





This puts Pretium in the top 9 practices, something we did not know before.





They also commented on the value added;





“Small providers (FSP’s) engaging outsourced compliance practices tend to be better


Informed than those without such services.” 





For once we wholeheartedly agree with this view.











Legislation





SAUMA issued a circular in June that stated that, in their opinion, the charging of an admin fee by a UMA (administrator) on an annual policy was not allowed. As SAUMA see their members as not being an independent intermediary then such fees are not provided for in current legislation. Fees, other than those allocated to debit order costs, should not be levied by a UMA/Administrator as no contractual basis exists between them and the client. 


PS view: If the view of SAUMA is correct then surely the charging of fees on a monthly policy has to have problems associated with them? Can you substantiate the level of fees charged on a monthly policy if challenged?






































We recently attended a workshop that dealt with the content of the 2009 annual compliance report. We felt it was a very fruitful exercise and found the FSB a lot more receptive to input than they were last year and, perhaps more importantly, we were having the discussion 8 months before we have to compile your reports. This exercise will assist us in developing our upgraded audit report tool.


This report will also be an “on line” report as opposed to the “downloaded” version we have dealt with in recent years.








This report will also be an “on line” report as opposed to the “downloaded” version we have dealt with in recent years.
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Involving a Funeral Policy


Company and Broker Jointly responsible
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THE NEW FIT AND PROPER REQUIREMENTS continued.........








The Financial Services Laws General Amendment Act, No 22 of 2008, was published in the Government Gazette, no 31471, on 30 September 2008. It affects a number of Acts, namely;





Pension Funds Act, 1956


Friendly Societies Act, 1956, 


Financial Services Board Act, 1990


National Payment System Act, 1998


Financial Institutions (Protection of Funds) Act, 2001


Financial Advisory and Intermediary Services Act, 2002


Co-operative Banks Act, 2007


Long-term Insurance Act, 1998, 


Short-term Insurance Act, 1998,


Collective Investment Schemes Control Act, 2002, 


Securities Services Act, 2004





The effective date has yet to be determined so we will hold back the details until such time as they become operative



































If so you are probably well aware of the The Council for Medical Schemes discussion document outlining proposals for the revision of remuneration of Healthcare brokers. The following is a shortened version of an article in the IT News of 22/9/08


The deadline for submissions on the proposals was the 24th October 2008 and the results are awaited with interest, especially if you are a true independent broker in the field with the prospect of not getting commission going forward and having to charge your clients a fee.


One of the fundamental changes proposed is the radical distinction between marketing agents and brokers providing independent advice. 


Marketing agents may only be the agent of one scheme and will be paid by that scheme and not by the administrator.


In a radical departure the document also establishes the objective of removing the regulatory ceiling on fees.


In contrast to the agent, the independent adviser would only be able to collect fees from the client. 


Independent advisers will also have to take out adequate fidelity insurance.


Health brokers, schemes and administrators are urged to read the full discussion document,"� HYPERLINK "http://www.itinews.co.za/companyview.aspx?cocategoryid=2&companyid=21661&itemid=A9E6A84A-E5B1-4B87-ABCB-BB19AB0BF0BF" \o "http://www.itinews.co.za/companyview.aspx?cocategoryid=2&companyid=21661&itemid=A9E6A84A-E5B1-4B87-ABCB-BB19AB0BF0BF" �Remuneration of Health Brokers�" and make submissions to CMS on the proposals on the email address provided.












































The momentous changed suggested in the Companies Bill are the subject of much debate at the moment. In their latest Commercial Mail of 15 September 2008, Denys Reitz takes a look at some of the implications, including: 


Changes to the Takeover Regime 


Widely Held and Limited Interest Companies - What Does It All Mean? 


Also in this issue…Big Business, SARS and Uncertainty in the South African Tax System  


Visit their website to get the full circular.









































Source: Moonstone





A determination by the FAIS Ombud that all parties involved in rendering a financial service will be held accountable in appropriate cases was echoed in another finding in the Eastern Cape division of the High Court this month.





The Ombud’s case referred to a claim submitted in respect of flood damage amounting to nearly R500, 000. The claim was repudiated on two material grounds. However, the complainant claimed that he did not get the policy wording and these clauses were not pertinently brought to his attention by the broker.


It appears that only the policy schedule was handed to the complainant. The policy terms and conditions were apparently only posted by the administrator to the insured after the flood damage. It was found that whilst the broker owed a duty to explain material terms, those material terms were in the contract of insurance and the administrator (as agent for the insurer) had a duty to post this document (not merely by ordinary post as they said they did) but to pertinently ensure that it had proof of posting. The broker and the administrator were held accountable jointly and severally.


This case has big implications for all administrators and UMA’s. How do you ensure that, as an administrator, you get the full wording, and we would argue full details of all terms and conditions that are applicable, to the broker so that they can ensure this is fully passed onto the client? A review of this process is probably warranted.  



























































Do you handle client funds (other than as a short-term broker)?








Following our commentary in last month’s Newsletter on the need for accountable institutions to be registered with the FIC we made contact with them to establish the procedural requirements and deadlines only to be told that the details has yet to be established and that the registration process should not be started, despite the fact that the “document: is available on the website. We will keep you posted.


















































LEGAL





The recent changes adopted to the rules on retirement legislation have brought changes to the rules around RA’s, Preservation funds and living annuities and all involved in such business need to be aware of these changes and incorporate them into their analysis and record of advice process.















































If you are a UMA you will also want to see the detail of the address given by the Short term Ombud on his views on broker binder authorities and conflict of interest – also available via Insurance Gateway.









































GENERAL





IMFUNDO exams








: The FAIS Ombud has also released its annual report for 207/8. The report details that;


Complaints grew by 28% to 5 720.


18 determinations were issued and 486 cases were settled in favour of complainants, involving a quantum of R14, 15 million. (12 in favour of respondents, 6 were only upheld) 


The majority of complaints still come from the Life Insurance industry which accounted for 30% of the cases. Another 22% come from the short-term industry and 14% from investments. Retirement queries (5%) and Medical complaints (1%) bring up the rear, with the balance of complaints reported under the ‘not classified’ category.





The  Ombud’s website has further details if required.











Promotion of access to information compliance








THE FAIS OMBUDS OFFICE








Annual Report





Financials – including any investment strategy and profitability issues


Latest management accounts


Succession planning


Operational risks as seen by the FSP – specific reference to the control of other legislative requirements and relationship with other regulators e.g. SARS


PI limits – what in place and how limit assessed. They reviewed the papers supplied and in this case clearly did not know how the IGF process works as application forms were accepted as copy policy schedule.





This was a very high level “audit” A similar approach on a small FSP could not focus on as many of the risk management type questions and maybe they would focus more on the files, which in this case was not practical given the UMA. 




















SAUMA





Insurance gateway has some information on the new RV7 process which for those involved in the placement of risks offshore will find useful. We quote the following from their IG eZone Newsletter of 15/9/08. Visit them at www.insurancegateway.co.za


 


“The web-based application process for use by members and brokers is almost complete. The final phase which involves the integration of the Financial Services Board (FSB) system is being tested.    


 


The structure of the system will involve four user levels: 


Broker 


Broker administrator (Optional) 


SAIA member 


FSB / SAIA administrator “


Another useful article to be accessed via IG eZone is the following;









































FICA Registration








The long awaited requirements for ‘post 2009’ have finally been published by the Financial Services Board. The notes here and in the attached annexure do not contain all details. For further and more detailed information, please refer to:





Board Notice 103 of 2008 – 	Determination of Continuous Professional Development 					Requirements;


Board Notice 104 of 2008 –	Exemption in Respect of Services Under Supervision in 					Terms of Requirements and Conditions, 2008;


Board Notice 105 of 2008	Determination of Qualifying Criteria and Qualifications for 				Financial Services Providers, 2008; and


Board Notice 106 of 2008	Determination of Fit and Proper Requirements for Financial 				Services Providers, 2008.





The changes published go much further than just the need for additional levels of formal and ongoing education. They deal with, amongst other things;





The need for enhanced supervision procedures for inexperienced staff


Operational ability – more specific requirements as a basic condition of obtaining and maintaining a licence


Financial soundness – tightening up on the need for financial soundness of an FSP




















Involving a Funeral Policy 








Annual  Report





FINANCIAL INTELLIGENCE CENTRE





From the PENSION FUND ADJUDICATOR’s office 











UMA’s/Administrators and the disclosure of fees





These exams seem to be increasing in popularity and study material is being used to assist people through the process. Whilst these exams were intended for people with experience they are increasingly being used for new entrants to the industry. Whilst it is not our place to question this rationale we have found some of the study material to have one or two, should we say misleading answers and care needs to be taken. Our favourite is the following;





Select the most appropriate response when offered a bribe to secure a tender:


 It is generall accepted business practice, so why not?


If the value of the bribe is less than R5000, you can accept it.


No, it is not ethical to accept bribes to secure a deal


You can accept it if you are told it is a gift not a bribe.





What more can we say?












































A Case of unlawful termination





SAUMA


UMA’s/Administrators and the disclosure of fees





From the Pension Fund Adjudicator’s Office 


A Case of Unlawful Terminations





Legal


FICA Registration


Promotion of Access to Information Compliance


Legislation
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RV7/Offshore insurance placement ..


Deneys Reitz Commercial Mail


IMFUNDO Exams


Do you handle client funds?


Retirement Funds


Are you involved in Medical Aid Business?








Rulings by the FAIS Ombud





Company and Broker Jointly responsible





RV7/Offshore insurance placement in terms of Section 8(2) (d) of the Short-term Insurance Act 53, 1998 
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