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If you are reading this newsletter, please remember to pass it around your office.








THIS MONTH’S TOPICS








Legal


The Consumer Protection Act 68 of 2008


Companies Act 71 of 2008





General


The Compliance Institute of South Africa





Education


Common Questions regarding qualification deadlines.





From Pretium


Supervision Guidelines


Category IV Applications


New FSB Application Forms





From the FSB


Plain English Guides


Handover Compliance Reports for compliance officers


The agency application process


Compulsory PI Covers


FSB Inspections


Cell Captives


TCF- Treat Customers Fairly








EDUCATION





Peter Veal’s Article’s on..








The Cape Town version, a slightly scaled down version has already been held and commentary released


but we will wait till we have been and absorbed the detail first hand before reporting back.








Q. I did an ICiBS which includes fundamentals. Does this mean I need further credits? 


A. Not if you passed the whole ICiBS and was provided with a certificate before it was contracted out to the Academy of Learning. As far as I am aware this is the only exception. In 2003, INSETA commissioned Outlearning (Pty) Ltd to conduct a qualifications equivalence mapping exercise in which they accredited the ICiBS with 70 credits at NQF 4. When it was aligned to Unit Standards by the IISA, it included fundamentals but this was not known by the FSB at the time who accepted the certificate as ‘appropriate’. However, if you have only obtained part of the ICiBS, the fundamentals will not count. When it was passed to the Academy of Learning for delivery during 2008, all the fundamental Unit Standards were removed. 





Q. I have 60 credits which I did through two different training providers at two different times. In looking at my statements of credit, I see that although the ID numbers of the Unit Standards are all different, some of the titles are the same. Why is this, and do I have a problem?


A. Yes you do have a problem. Unit Standards are reviewed every three years and then given a new number. If you have 2 Unit Standards with the same title, you can only count the one with the most credits.





Q. I am told that I get credits for my matric. If so how many do I get and do they count for FAIS? 


A. A matric will give you 56 credits towards any FETC qualification – 20 each for a first and second language and 16 for arithmetic. However, these will provide a dispensation against the fundamentals which cannot be used for FAIS.





Q. I failed maths at school, and this is the only part which is prohibiting the completion of my qualification. Is it possible to just do maths, and if so how do I go about it?


A. This is a very common problem and easily overcome. Contact James at my office who will point you in the right direction � HYPERLINK "mailto:james@ice-sa.co.za" �james@ice-sa.co.za�





I hope these provide answers to most of your questions but if not, send an e-mail to � HYPERLINK "mailto:james@ice-sa.co.za" �james@ice-sa.co.za� who will try to help you. 








Get used to this term; it seems the FSB have this in their regulatory sights for 2010. Here is an extract from the Compliserve Newsletter of 21 August to give you a taster of what it would seem, is to come your way. No need to worry right now – just be aware of the term – you are likely to be reading about it in the months to come:





Treat your clients fairly.  That is the message that will be imminently driven forward by the Financial Services Board (FSB) under it’s soon to be implemented Treating Clients Fairly (TCF) initiative.





Although the FSB never went into much detail on the initiative it is clear to say that TCF is beginning to loom large over the regulatory horizon.





The regulator has been working on the TCF initiative for quiet for quiet some time, and for all accounts has been liaising with the UK’s financial Services Authority in this regard.





In the UK, in order to ensure it’s principal of TCF was understood when their version was launched at the back end of 2008, the FSA created a set of six consumer outcomes, designed to help financial services providers translate the TCF concept in practical terms.





The first and much hoped for outcome of the TCF was that consumers will have confidence in the firms they are dealing with and will genuinely believe their interests are of paramount importance to the company.





What will probably happen?





By a certain deadline in the future FSP’s will be required to demonstrate that TCF forms an integral part of their company culture and with documentary evidence.  FSP’s will need to demonstrate that senior management has instilled a culture within the FSP whereby they understand what the fair treatment of customers means; where they expect their staff to achieve this at all times; and where errors are promptly found by firms, put right and learnt from.  “[They must] be appropriately and accurately measuring performance against all customers fairness issues materially relevant to their business and be acting on their results; be demonstrating through those measures that they are delivering fair outcomes; and have no serious fallings.





























TCF – or Treat Customers Fairly











The Ombud is suggesting that there be a cross border mechanism to deal with fraud issues that cross our local borders – specifically the SADAC countries – see his motivation in the July edition of COVER.





Complaints – what we have seen recently:





A broker, specializing in taxi insurance, failed to establish if credit shortfall was needed when insuring a new vehicle and when written off not too long after the first renewal there was a shortfall on the sum insured. Status: broker’s PI insurers still investigating but the required 6 weeks period to address the complaint has expired


A short-term broker failed to establish if renewal of a policy was needed when renewal invitations were returned as undeliverable by the post office and no contact details were available to phone the client. The client, now having realised that they have been paying premiums on debit order is claiming 3 years premiums from the broker. The insurers do not want to refund so far back. Status: an offer has been made to the client by the broker to refund one year’s premium (courtesy of the insurer) and their commission earned for the other two years on the basis the client has to accept some responsibility for not managing their own affairs – clients response awaited. The FAIS Ombud is involved.


A short-term broker failed to act on the instructions of a client to cancel a policy. The broker acknowledges that they failed to instruct the UMA/Insurer to cancel but feels the UMA should refund the premium and them the commission. The UMA has declined to assist. Status: An offer has been sent via the FAIS Ombud by the broker offering to refund the commission – results awaited.





All applications needed due to the introduction of this new category have now been submitted to the FSB and each affected FSP has been sent confirmation by us. We will keep you posted as they get approved.

















FROM THE FSB











“Plain English” Guides continued....











FSB Inspections





Two “plain English” guides have been issued by the FSB, both dealing with the latest Fit & Proper requirements as released late last year. The intention is to provide an easy to read document that will assist all role players in better understanding the regulations and generally they are effective tools. The FAIS forum within the Compliance Institute have assessed the guides and have formally asked a number of questions regarding the reports but these have yet to be answered at the time of “going to press”. These include:





The need to have the RE1 qualification in place before approval as a KI from 2010,


Existing representatives promoted to a KI position post 2009 – will the transitional arrangements apply to them i.e. no need to complete a full qualification?


These are the first of three such guides, namely:





Key Individuals


Representatives


The third will deal with Sole Proprietors.


FSB FAIS Conference 2009 – we will be attending this year’s conference on 12 September. The agenda covers a wide range to issues and in addition we have been promised clarity on some of the remaining questions on the Fit & Proper. The main topics to be addressed are:





Conflict of Interest,


Corporate Governance & Business Ethics,


Risk Based Supervision,


Fit and Proper: Examination Bodies. 














Fraud Issues continued....

















We first mentioned this in our July Newsletter. The input provided to the FSB has been acted upon to a large extent and the final version of the report has now been supplied to us but not yet gazetted. The report will be called for from all outgoing Compliance Officers when their appointment is terminated unless the last annual report was submission within the previous 3 months from  termination. A copy of the Compliance Officer’s own report format will also be requested. The incoming officer will be supplied with the information to assist them in the takeover process.














Fraud Issues





As you can see all cases are as a result of basic poor attention to detail and two arise from a failure of effective intermediary services. Moral of these stories – don’t forget the basics and have an effective quality control system to ensure all procedures are effectively followed.

















The agency application process (Section 7 of Paragraph 3 of the Act)








However, the FSB cannot check every KI’s credits on the SETA management system on a single day. Moreover, it is unlikely that all FSB employees will be working a full day on New Year’s Eve just to check on credits. I suspect that they will only get the job done at best by the end of January.





Q. As a representative appointed before Jan 2008, will I be debarred if I don’t get my credits by the end of December?


A. It is the responsibility of the key individuals of an FSP to ensure that the FAIS Act is complied with. In terms of Section 14 of the FAIS Act:-





“An � HYPERLINK "javascript:void(0);" �authorised financial services provider� must ensure that any � HYPERLINK "javascript:void(0);" �representative� of the provider who no longer complies with the requirements referred to in � HYPERLINK "http://www.acts.co.za/fais_act/13_qualifications_of_representatives_and_duties_of_authorised_financial_services_providers.htm" �section 13�.2(a), or has contravened or failed to comply with any provision of this Act in a material manner, is prohibited by such provider from rendering any new � HYPERLINK "javascript:void(0);" �financial service� by withdrawing any authority to act on behalf of the provider, and that the representative's name is removed from the register referred to in section 13.3”





Section 13.2(a) imports the term ‘competence’ from Section 8.1 and from this it is clear that it is the employer’s job to debar any representative who does not have sufficient qualifications.





Q. Can I check for myself the number of credits I have?


A. Yes. The system can be accessed from the INSETA website, � HYPERLINK "http://www.inseta.org.za/" �www.Inseta.org.za�  Click on “Learner Information” and follow the guide





Q. Is there sufficient time for me to get my credits by the end of December?


A. Yes, if you have the required knowledge and no further learning is required. Imfundo will be holding another RPL assessment session in November where up to 60 credits can be obtained on a Saturday. Registration will be opening in the next week or two and it is suggested that you contact Imfundo. We also know of a training provider that will assess learners for the full qualification FETC: Short Term Insurance which will also provide exemption from the short term RE2 exams. For more information e-mail � HYPERLINK "mailto:James@ice-sa.co.za" �James@ice-sa.co.za�





Q. I don’t think I have the competence to undergo an RPL. Is there a learning programme I can do?


A. This depends on how many credits you require and the speed with which you are able to learn. When booking on a learning programme, make sure that your assessments will be verified by INSETA before the end of the year. INSETA have a limited number of verifiers and they are already almost completely booked.





Q. I was appointed as a representative in January this year. Do I have to do a full qualification?


A. In terms of the Board Notice 106 of 2008, you do. However, circulars received from the FSB after the Board Notice was issued state that representatives appointed during 2009 have a choice of either completing 60 credits by December 2011 or a full qualification by December 2013.





Q. I have achieved my 60 credits, but some of them are ‘fundamentals’. Am I OK?


A. No. Section 10(2)(c)(iii) of Board Notice 106 of 2008 states:-





“Qualification includes an appropriate skills programme registered by a registered training provider with a SETA ETQA which must be based on core or elective unit standards”





In the early days, most training providers clustered Unit Standards in their skills programmes on the assumption that learners would have to eventually complete a full qualification. For this reason, they did not worry whether or not their skills programmes contained fundamentals. Those learners that decided not to complete their full qualification and restricted their learning to the first 60 credits have a shortfall.





To make up the full 60 credits, you will now have to do a further programme, but it is important that you do not duplicate what you have. Ask your training provider to check that the new programme correlates properly with what you have already done, particularly if you decide to make use of the Imfundo RPL.




















The FAIS ombuds office





The Compliance Institute of South Africa continued....





General





Methven (CEO of CISA) says if the Minister ultimately designates compliance officers as ‘prescribed officers’, as she believes is likely, this will legislate the need for compliance officers to employ sound business judgment as opposed to focusing on ticking the right boxes and compiling reports for regulators, as some do.”





We will keep you up to date as these changes for us develop.





The Institute has been busy – they have also just released their “Generally Accepted Compliance Practice Framework”.  To quote from the press release:





The Framework provides a set of standards and norms that act as a benchmark of compliance best practice.  It consists, firstly, of a set of principles considered critical for establishing and maintaining an effective compliance risk management framework.  These include issues such as governance, the responsibility of management in respect of compliance, independence, and fit and proper requirements for compliance officers.





“Independence is a key issue as the compliance function needs to be sufficiently independent of business activities to discharge its responsibilities effectively while not impairing the working relationship between the compliance function and the business,” says Methven.





We have provided our input to this framework throughout its development and whilst it has a bias to the internal corporate compliance person it nevertheless sets high standards; standards that we are implementing into the upgraded audit tool we are currently working on. Many of the changes that will be evident in the new tool and related procedures will be driven by these standards as minimum standards for Pretium.








Common Questions regarding qualification deadlines





The Compliance Institute of South Africa, our own professional body, recently release an article entitled:





New levels of professionalism and tighter admission requirements are in the offing for compliance officers operating in the financial services industry.  





The letter is too long to reproduce in full here but we thought a few snippets would suitably set the scene for what is about to happen at our end of the compliance process within SA. Full copies are available upon request:





“Like company secretaries and accountants, compliance officers are employed (PS comment: although in the FAIS environment this function is outsourced rather than employees being used – especially in the smaller companies) at the highest levels of organisations. However, no industry-wide standards of qualification, experience, professional development and practice have been in place. As the global financial crisis has demonstrated lax compliance can have a devastating impact on companies and communities.


The compliance officer’s role is to apply the law to business, assess the risks of breaching laws, rules and standards and assist management to discharge its responsibility to meet all relevant laws, rules and standards. Strong compliance protects and enhances a company’s reputation and brand.





Fortunately the situation is changing says Julie Methven, CEO of the Compliance Institute of South Africa.


She says several forces are driving a new recognition of compliance as an integral part of risk management and thus of the critical role of compliance officers. Accordingly the Institute has embarked on a professionalism initiative aimed at raising the bar on standards of compliance practice and ensuring that compliance officers are suitably qualified, experienced and trained.





A recent change to section 17(1)(b) of the FAIS Act stipulates that all compliance officers who deal with the Act have to meet certain minimum competency requirements before being approved by the Financial Services Board. The proposed changes to these competency requirements make provision for regulatory examinations and continuous professional development. This has been driven by the fact that in some instances the FSB has not been satisfied with the level of competence it has found during its supervision work.	


King III and the new Companies Act recognise the need for higher levels of professionalism in the compliance industry. For the first time ever, the current draft of King III acknowledges the strategic role of the compliance officer in corporate governance. The Companies Act sets standards of conduct for directors and ‘prescribed officers’ which include acting in the best interest of a company and with care, skill and diligence, including taking reasonable steps to be informed about issues.














As the deadline for the end of year qualifications requirement looms ever closer, the number of frantic telephone calls I am receiving is increasing daily.





This month, rather than providing a normal update I would like to publish some of the more common questions that I am being asked together with answers.





Q. When will I receive the results of the Imfundo exam that I wrote last month?


A. By the end of next week. If you haven’t heard from them by Friday, give them a call.





Q. As a key individual appointed before December 2007, will I lose my authority to operate if I don’t get my credits by the end of December?


A. Technically speaking yes. Section 8.1(c)(iii) of the Act states:-





“Provided that where the applicant is a partnership, a trust or a corporate or unincorporated body, the applicant must, in addition, so satisfy the registrar that any � HYPERLINK "javascript:void(0);" �key individual� in respect of the applicant complies with the said requirements in respect of competence and operational ability, to the extent required in order for such key individual to fulfill the responsibilities imposed on the key individual by this Act”.

















We have completed our guidance notes on this subject. They include:





The guidance note itself,


A draft agreement - this needs to be put in place between each supervisee and their supervisor,


A document that enables the various tasks to be done by the supervsiee and how these will be monitored to be fully documented,


A tool to assist the supervisor record the various monitoring that takes place,


A “sign off” letter to be issued once the supervision process is complete.





It is unclear as to when these new standards are to be implemented – the Board Notice states that all staff who have not completed their supervision period in terms of the old legislation i.e. 12 months by 30 June 2009 must transfer to the new standards. The recent Plain English guide states this date is now 31 December 2009 – which probably makes more sense. It will however apply to all new staff that are made Reps for the first time from July onwards.  














Common Questions regarding qualification deadlines continued....








Pretium Services make every effort to ensure the soundness and accuracy of the contents of this Newsletter. However, we cannot take any responsibility for the consequences of any actions based on information or recommendations contained herein.  You are advised to consult us for any specific assistance you or your staff may need before basing a decision on any information in this publication.





Should you wish to unsubscribe to this newsletter, please email �HYPERLINK "mailto:Faeeza@pretium.co.za"�Faeeza@pretium.co.za�
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Services








Legal





Another one of our continuing summaries of other legislations. We carry on where we left off last month:





Summary #3  





The Consumer Protection Act applies to every transaction that happens inside South Africa.  It also applies to all goods and services within the Republic.


The Act does not apply to certain transactions for instance; for goods or services applied to the state or where the consumer is a juristic person. Should the Minister exempt a transaction, the Act will not apply to it.


Any exemption must be published in the Government Gazette.





Thresholds


The Minister has a duty to determine monetary thresholds.  These thresholds should be applicable to the size of the juristic person.  Like all other important notifications, it needs to be published in the Government gazette.  In the gazette the Minister has the duty to state the general effective date and each threshold takes effect six months after the date on which it is published in the gazette.





Franchise agreements


Franchise agreements must be in writing and signed by or on behalf of the franchise.  It should prescribe any information or address any prescribed categories of information.


A franchise may be cancelled by a franchisee without cost or penalty.  However notice must be given by the franchisor.  The Minister may prescribe information to be set out in franchise agreements or within specific categories of industry.





Whilst on the topic of agreements, I read a rather interesting article entitled “Beware the effect of the consumer protection Act” by Colin Scott, Head of Risk for Diagonal Claims.  He hails from Renasa.  In the article he mentions that section 112 of the Consumer Protection Act introduces penalities for negligence whether intentional or not.  These penalties can be in for form of a fine of R1 million or 10% of the persons turnover.  It does not however stop there, prison sentences for a maximum of 10 years may also be imposed.





Also mention is the fact that an accurate record of purchases and sales should be kept.  The reputation of the company is not protected and they may suffer harm from adverse publicity.


Colin brings our attention to the Liability for damage caused by goods.  Informing us that more than one person can be liable and that their liability is joint.  He also goes on to mention that various that there are different types of harms which affect people.





To find out more, the full article can be found in the July Edition of the Cover Magazine.











Consumer Protection Act





This month we move on to the Formation of Companies.





Whilst forming a company one needs to decide on the company name.  A name must comprise of words made up of letters, numbers or punctuation marks.





Profit companies also have a registration number with (South Africa) immediately after the number.


When deciding on a name, there are various factors to consider such as: the name should not coincide with a company of another name.  The name must be registered for the use of a person as a business name.  The company must be a registered trade mark belonging to a person other than the company.





A company should not allow for any mis-implication and should not mislead a person to believe incorrectly.





Companies Act























FROM PRETIUM





Supervision guidelines





Category IV Applications








Common Questions regarding qualification deadlines continued....





Key Individual & Representative applications





We have now done away with our famous FSP 45 Combo form due to the many changes made to the new application forms.  Application forms now requests for them to be signed.





We have however tried to make the new forms easier by merging the FSP 5 (application for representatives) onto the FSP 4 (application for Key individuals) form hence there will be no need to fill in the same information repeatedly to avoid repetitiveness.





Attached you will find a once off application of how the new FSP 4 will look.  We are also attaching our guidance note which will explain all the changes necessary.





Please see attached annexures.











Companies Act continued….





The need to enhance the procedures followed by insurers, UMAs and Administrators when granting agencies to the extent that verification of compliance down to representative level is required has been questioned by brokers, insurers and UMAs; especially in the short term environment . These issues were discussed at the latest FAIS forum and the FSB have acknowledged that are some practical difficulties in implementing the standards and that the matter is being discussed. We will keep you posted on developments.











A company should not allow for any mis-implication and should not mislead a person to believe incorrectly.





A company irrespective of it’s form or language must end in Incorporated (Inc.) or Proprietary Limited [(Pty) LTD] or Limited (LTD).





Amendments to names can occur and a person has the right to reserve a name for future use.  Either for a new company or an existing company that plans to go through a name change procedure.  There is a 6 month time limit on the reservation of names.





As we know all companies must have directors or officers and as Directors and Officers play a big role in any company we are going focus a bit on how the Companies Act protects directors and officers.


I refer to the article written by Camargue’s, assistant underwriter, Lucian Carciumaru entitled “Directors and officers’ liability”.  He refers to how section 247 of the Companies Act has been amended.  This section confirms that companies may purchase insurance for it’s directors therefore protecting directors from being sued.  Companies purchasing this insurance will pay the premiums on behalf of the Directors.  


There are however some instances in which a director is not protected.  For instance if he “knowingly” or intentionally carried on business in an unethical manner, he will not be protected.





There seems to be nothing in the Companies Act that can prohibit a company from buying this insurance for it’s directors or officers in order to protect them from liability





To full article can be found inside the July Edition of the Cover magazine.











Compulsory PI Covers





A number of players have questioned the need for compulsory PI covers, namely:





Insurers – who don’t see a need to have PI – if they need to pay they simply process the payment as a claim,


Category IV licence holders (funeral administrators) due to the low value of any one claim i.e. R 18,000 is the maximum limit under a traditional funeral policy,


Funeral brokers – for the same reasons as Cat IV.


The FSB have advised that they are looking onto these situations and will revert if any change is to be allowed. In the meantime they have advised that insurers should apply for a dispensation from this regulation – but at a cost exceeding R5000 and a deadline of 28/02/2010. Such an application should maybe be held back and let’s see if the rules change in time. As usual we will keep you posted on developments.











We recently had one of our clients in Cape Town inspected by the FSB team. A small one man operation – well one lady actually and the report came through this month. Only two issues raised:





No procedures for managing suspicious and unusual transactions,


Risk management plans not extensive or detailed enough i.e. only really dealt with the risks emanating from the death of the KI and limited physical disaster recovery plans. They wanted procedural controls and controls on other legislative exposures.


Both these issues had been well documented by us in past reports, not least of which was the recent status & planning report done in conjunction with the annual report. 





The FSB have allowed a period to two months to rectify the shortfalls.


 





The Compliance Institute of South Africa








“Plain English” Guides





Cell Captives





The FSB has started a formal investigation into the operations of cell captive structures within both the long and short-term sectors. An extract of a letter sent to the market in early August is as follows:








Purpose





The purpose of this information letter is to:-





Assess the prevailing situation regarding the interpretation and application of licensing conditions for cell arrangements;


Assess similar arrangements that have outcomes that are comparable to cell arrangements; and 


Identify conditions which could inform the capital adequacy requirements for cell arrangements.





This assessment will cover both first party cells (where the cell owner insures its own risk) and third party cells (where the cell owner insures risk of connected third parties), including the institution arrangements and the functions performed by various persons (cell owner and any administrator and/or intermediary) relating to cell business functions.  Administration functions may not constitute outsourced insurance functions only, but may also include a number of functions that, in the opinion of the Registrar, may constitute services rendered by an independent intermediary.











They have also submitted a letter to the short-term insurers asking for information on the extent of PI covers offered for health practitioners. This letter, also issued in early August stated, amongst other detail:








Purpose





The purpose of this letter is to undertake a survey to establish the extent to which indemnity cover for registered health practioners is currently being provided, or is planned to be provided, by registered short-term insurers.





Background





This office has been approached by the Health Professions Council of South Africa, to comment on draft regulations that are considered under the Health Professions Act, 1974 (Act No. 56 of 1974).  The purpose of the draft regulations is to introduce legislation for mandatory indemnity cover for registered health practioners.  





The term “indemnity cover” in the said draft regulations is defined as follows:





“indemnity cover”  means insurance provided by recognised providers in terms of the Short-Term Insurance Act, 1998 (Act No. 53 of 1998) or professional indemnity provided through membership of a recognised society or organisation, to cover for damages which may arise as a result of a wrongful act or omission by a registered health practitioner.”





This offices wishes to assess the prossible effect and impact on the insurance industry of the proposals with respect to:





Introducing mandatory indemnity cover for registered health practioners; and


Allowing professional indemnity cover to be provided through membership of a recognised society or organisation, which society would not be a registered short-term insurer.























Handover compliance reports for Compliance officers
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