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FEBRUARY 2010





If you are reading this newsletter, please remember to pass it around your office.








THIS MONTH’S TOPICS








Legal


IISA Conference on the Consumer Protection Act


Protection of Personal Information Bill


Disclosure of the Insurer








From the Ombud


Three New Complaints


Annual policies paid monthly


Risk Management


The Council for Medical Schemes











Education


Regulatory Exams








From Pretium


The Pretium Draft Administration Manual








From the FSB


Is there such a thing as a non advice sale


New Registers with the FSB


Debarment of Key Individuals and Representatives who failed to achieve credits by 31 December 2009


On site Visits











EDUCATION





Peter Veal’s Article’s on..











IISA Conference on the Consumer Protection Act cont...








TRANSITIONAL PERIOD


The Act will not apply to agreements entered into before 24 October 2010.  Fixed term agreement entered into before 24 October 2010 and running  until 24 October 2010 – certain provisions will apply to good and services supplied after 24 October 2010.  New Liability rules apply to goods and services from 24 April 2010.





Previously all contracts entered into – used to be contracted under Gross Negligence, however this is NO longer the case.  All contracts must be contracted under normal Negligence.


THE BIG QUESTION = Can the CPA replace 300 years of law???





We will be attending the Interface of the New Companies Act and King III which will be held in Parktown this week.  This conference will be taking a in depth look at the New Companies Act and King III and the directors roles, responsibilities and duties.





Next week we are off to Gallagher Estate for a 2 day conference and exhibition on the Consumer Protection Law.





We will keep you posted on the outcomes from these conference.




















It looks like Leaderguard is back as the hot topic of the moment.  Whist the managers and director sit in meetings for 3 weeks in Mozambique, the complaint sits on the FAIS Ombud’s office.





After investing R100 000 into Leaderguard Spot Forex, the complainant was told that her money had been lost.  When she enquired as to the whereabouts of her money, she was assured that the money was still in the country and she need not worry.  The claimant then seeked to have 80% of her money returned to her.  After further investigation it was found that Leaderguard was not authorised to render Forex advice and intermediary services.  They (Leaderguard) did not feel the need to disclose this information.





Charles Pillai, the FAIS Ombud, ruled that the R100 000 be returned to the complainant within 14 days of his ruling








From the Ombuds Office





Risk Management








FROM THE FSB























This has been debated since FAIS was introduced. The regulations allow for an FSP, where an analysis process has not been possible, to conclude a sale of a financial product subject to certain warnings being supplied to the client. The regulations do not say that this can be the case all the time. However some people have taken the stance that a sale without an analysis process is a perfectly legitimate way of selling. 





So what has the FSB been saying about this? Well up until this month we had seen and heard very little by the way of interpretation from them. We now have a ruling against one particular FSP, who happens to be a call-centre, who were selling what could be referred to as low level financial products via a scripted sales process. This process did not include any analysis process. The FSB had reason to pay the FSP a visit, for reasons we need not go into here, and as part of that process they reviewed all the current scripts. The following is the statement from the FSB in the report back issued to the FSP following their visit:





“We have analysed the sales script followed by your sales agents and are satisfied that indeed, that constitute financial services and therefore as a direct marketer, must comply with section 15(2)(a) of the General Code of Conduct for Authorised FSP’s and representatives.  Your assumption in your letter of 20 November 2009 that you do not offer advise to clients and that you are off the view that the requirements to conduct a needs analysis are superfluous is incorrect.”








From this would it be safe to assume the FSB do not believe in the concept of a non advice sale. If so, what are the implications and to whom?





The call centre industry typically uses the non advice concept in many of the products they sell, specifically in those products that are relatively simple e.g. funeral, life risk policies, warranties and the like.





The motor dealer industry have, to a large extent, sold many of  their products (motor, credit life and warranties) in a similar non advice way.





Unfortunately this particular FSP chose not to stir the pot any further with the FSB, for a variety of reasons, so this particular aspect was not debated further which would have been useful. So what now? We will be raising the matter with all our clients who follow a similar process and will be putting the matter out to debate within compliance circles via the FAIS forum, both in the Johannesburg and Cape Town chapters, which by default includes the FSB. 





The one thing that can’t be done – Ignore the issue!











The Council for Medical Schemes

















Three New Complaints





On site visits











The Council for Medical Schemes published their Report for the third quarter of 2009 earlier this month. Nothing like delivering a speedy feedback! Even then full analysis of the financial standing of schemes as at 30 September 2009 was not possible as many results were not available. 





Anyway, if you are in medical schemes territory then worthwhile having access to – if you need a copy let us know.




















In reviewing any learning programme offered by training companies, employers must consider the learning outcomes that will be achieved on completion. I do not believe that they should advertise the course content or their delivery programme, but rather publish as much information relating to what the learner will know and be able to do when the course or programme has been successfully completed. The whole idea of funding an employee’s learning is to be able to capitalise on that learning from a productivity point of view. The ultimate aim of any training program is to improve organisational performance that will add to its effectiveness and profitability. In simple terms, the employer must be able to enjoy a return on investment and at the same time the learner must feel that the learning has not been a waste of time and supports his/her personal development plan.


It is with this approach and objective in mind that we have designed a 1 day workshop-come-lecture programme which will assist all our clients to pass the first level representative’s examination with ease, and be left with a lasting knowledge of FAIS which will prove profitable in the longer term.





In ‘unpacking’ the representatives knowledge and skills requirements as published in Board Notice 105 of 2008, we noticed that there are 50 (yes, that’s right – 50) learning outcomes that a representative needs before he/she can confidently take the examination.





For this reason we will ensure that there will never be more that 20 delegates in any one workshop/lecture programme. In fact, our guess is that there will probably be between 10 and 15 delegates at any one time. We would rather hold two classes of 15 than one of 30, even if it means reducing our income. In all the years that we have been involved in lecturing, we have found that where classrooms are large, learning is poor. 





With this type of examination, we believe that the one-on-one old fashioned teaching approach (teacher and whiteboard) is more appropriate because more time can be spent on discussing the fundamental knowledge and skills required.





For those that decide to ‘self-train’ for the examination, it is suggested that the list of the 50 learning outcomes be downloaded from our website �HYPERLINK "http://www.ice-sa.co.za"�www.ice-sa.co.za� This will at least provide a check-list which can be ticked or appropriately marked as and when the practitioner is confident that he/she can answer any question on that particular knowledge or skill aspect. Suffice it to say that the lecture programme will encompass all 50.





We will be holding two sessions each month from June onwards at our training room in Fairlands, Johannesburg (near the new Wesbank building), the first being on 2 June and the second on 23 June. As we expect these to be well attended, it is advisable to book early and this can be done by e-mailing James at our office �HYPERLINK "mailto:james@ice-sa.co.za"�james@ice-sa.co.za� or by using the online booking form on our website �HYPERLINK "http://www.ice-sa.co.za"�www.ice-sa.co.za� 





It will have been noticed that all reference has been made to representatives. This is simply because a key individual will have considerably more to learn than a representative. Instead of 50 learning outcomes, a key individual has to know 100. For this reason the classroom sessions for key individuals will held over 2 days but the same process will take place. The June key individual class will be held on 9th-10th.





The price will be R995 (Excl VAT) for representatives and R1900 (Excl VAT) for key individuals. For more information, call James 0114311183














Does the PPR requirement of a period of grace apply? This was a question asked of the Short Term Ombud by a specialist aviation broker. 





The PPR regulations refer specifically to monthly policies and make no reference to annual policies that are paid monthly. Mr. Viljoen of the Ombuds office replied to the question as follows:





“Although PPR refers specifically to monthly policies where it provides for new policies, my opinion would be that if the annual policy is paid monthly then the same rules as set out above should apply”





Just in case you need to know.








FIA Roadshow





Annual policies paid monthly





Regulatory Exams














With the transition period over for most insurance practitioners, it is time to plan ahead and start working towards the next hurdle, this being the Regulatory Board Examination at level 1.


We still do not know if key individuals that are also registered as representatives will have to take one or two examinations, but this will be clarified during March so we won’t have long to wait to find out.


We also know that the first examinations will be held in April, but as the learning material has not yet been made available by Inseta it is my recommendation that representatives wait until at least July before entering for the exams. We will know by then exactly what is required, and in any event we learned from history that ‘pioneers get scalped’. Why take the hard road unnecessarily? It is with this recommendation in mind that I have made my own plans to assist all my clients to pass this examination on their first and only attempt.


It would appear that there will be two ways of preparing for these examinations. Practitioners can either make use of the training portal that was designed by Bankseta and which will be made available by Inseta or they can register for classroom training. There are a number of training providers that will be offering classroom lectures, but practitioners should be cautious – training providers’ offerings have proved very disappointing in the past.  During the ‘credit-hunting’ phase, we suddenly had more than 150 training providers registered with Inseta, yet few are left today.











Surrendered policies did not cause financial loss











Regulatory Exams cont…








Disclosure of the insurer





Pretium Services make every effort to ensure the soundness and accuracy of the contents of this Newsletter. However, we cannot take any responsibility for the consequences of any actions based on information or recommendations contained herein.  You are advised to consult us for any specific assistance you or your staff may need before basing a decision on any information in this publication.





Should you wish to unsubscribe to this newsletter, please email �HYPERLINK "mailto:Faeeza@pretium.co.za"�Faeeza@pretium.co.za�
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Legal





Last Friday, we attended the IISA Conference on the amendments made to the Consumer Protection Act.


The CPA was signed by the President on the 24th April 2009.  The new Consumer Protection Act will come into effect on 24 October 2010.  The most entrenched amendment is that plain language be used when dealing with consumers, be it orally or verbally.


There are various exemptions to the Act.  The Act does not apply:


When a consumer is the State


When the consumer is a Juristic Person.  The annual turnover of a Juristic person must fall within the threshold.  The threshold has not been determined as yet.


The CPA does not include any FAIS related matters.  The FAIS Ombus will still have jurisdiction over all FAIS related queries.  








We will be attending the FIA Road show on the 4th March, which is part of a national road show they are running that will be addressing the Regulatory exams. 





We hope to get more specific details on dates, costs and training material. 





We will keep you advised as we get the information.  








IISA Conference on the Consumer Protection Act








Risk Management cont...











The Pretium draft administration manual





We released the last version of our draft procedures manual in November 2008 and have just started work on the upgrade now needed due to the legislation changes and practical issues that we have come across since then. We plan on releasing the new version in November this year.





As these documents are for your benefit we would welcome your input regarding what we need to address in the revised version. This input can be a critique on the current version, be it lay out or content, suggestions on what we need to add in or what we should take out and how we should provide you with the changes that are made: a new manual or just a summary of the changes made, or both?





Whilst you may be in the mood for providing feedback generally we get positive feedback about our Newsletter but with our nearly completed website we had a suggestion that our Newsletter should have very basic details on the subject matter in the actual Newsletter and links to the website if people want more detail. What do you think? Is a website read any easier or often than a mail document? Would this format make our Newsletter more effective? Less read as you had one more link in the chain?





We would appreciate your input.














February saw three new complaints involving our clients and the Ombud’s office. 





Two were for one broker, their first since being licensed back in 2004. One of these was for R 800,000 – the maximum that the Ombud can deal with and the client had to sign to say they would limit their actual loss of over R 1M to this figure to enable the Ombud to deal with the matter. We have yet to see the paperwork so cannot comment further as to the detail but once we have we will detail the circumstances.


The other claim involved an administrator and again has not been fully investigated as yet but we do know it revolves around a “tele proposal” process where cover was apparently confirmed by the administrator and the loss happened that night. It appears the information supplied by the client may not have been as correct as it perhaps should have been. We will keep you posted.





What we have been finding when assisting clients to deal with a complaint is:





The fact that the matter is usually many months old and yet we know nothing about the case. Our client often believes there is no actual complaint although they are well aware of the incident but believed the matter had “gone away”. The complaints register has not been updated and their client has not formally been advised that they have the right to go to the Ombud. The six week time frame provided for in the legislation for an FSP to attempt to rectify a complaint has long gone, although generally it was not consciously dealt with this time frame in mind – in fact the Complaints procedure that has been documented has not been followed at all. So when faced with the letter from the Ombud’s office our client is already on the back foot and scrambling to deal with tight time frames to respond.


The availability of the required detail to be able to reply to the Ombud. The Ombud simply quotes what should be in a file as demanded by the Act and simply asks for this to be provided however we find, all too often, that said detail is not available or what is available is lacking in the required attention to detail. This obviously makes the required “defence” difficult to say the least.





We thought it would be useful to quote from a typical Ombud letter, for those fortunate enough not to have had one land in their inbox. We have added in an explanation of what is meant by the quoted sections of the Code of Conduct to assist:








We refer to the above matter and enclose herewith complaint received from your client.            





Kindly note that in terms of the Rules of Proceedings of this Office, you have a period of six weeks from the date a complaint has been lodged with you to resolve it with your client. 





In the event that you have not resolved this matter by the 25th January 2010 the provisions of Section 27 (4) (a) of the FAIS Act will apply and hence you are required to revert to this office on the aforesaid date with your full version of events as well as copies of your complete file of papers relating to this matter.





The complainant has raised a number of pertinent points and these will naturally require attention.

















Another about to be Act that we will be learning more about at 2 day conference and exhibition on the Consumer Protection Law at Gallagher Estates. COVER also has more detail on p47 by Advocate Alan Lambert. Again this will affect us all – not least of which will be the appointment of a Information Protection Officer and a compliance structure to ensure implementation and adherence to the regulations. You will have a year to comply once the Bill becomes an Act, although the short and long term insurers have asked that a period of 5 years be considered for them due to the size of the task.





We have already had a practical example of the likely impact of the Act. As you will be aware confidentiality of information is also a requirement in terms of the FAIS Code of Conduct and due to this an outbound call centre client was recently about to undertake a campaign on behalf of a large national broker – but it was stopped in its tracks by their compliance officer as it would mean handing over the personal data of their clients to a third party and could be seen as a breach of the client confidentiality requirement . We believe there are control measures that could have been put in place to effectively safe guard the data based on the current FAIS standards and the issue of whether the call centre is acting as agent of the broker and could thus be seen as the broker and therefore could have access to the data also came into the discussion. The insurer’s compliance officer was also asked for an opinion – which differed slightly form ours but still left the campaign on hold as we now had 3 opinions – and we have not even started on how the new Act would further complicate this discussion.











FROM PRETIUM





The insured in the above case was granted an overdraft facility of R500 000 by FNB.  He however exceeded the limit by R114 000 and was asked by FNB to bring the overdraft within the arranged limits.


The insured was unable to do so and the deceased was told that the bank will cede 5 of his policies to bring this exceeded overdraft into line.  The 5 policies added up to the value of R97 629.





The insured was advised by his adviser to replace his existing life insurance policy with a “new generation” policy, which he did.  The new policy was granted.


The insured then died before the new policy was finalized.  Sanlam, the life policy holders, then paid out R 1 200 000 on the policy which was going to be replaced by the new policy.  The reason behind this was the fact that the old policy was still in force.





The deceased’s wife then argued that FNB should have waited for the new policy to be enforced before ceding the policies.  Investigations were conducted and it was found that the deceased approached a bank in Bronkhortspruit to discuss his financial problems.  The deceased was advised to find cheaper life cover, which he did with Liberty Life.





The deceased planned to cancel his Santam policy but died before this could happen.  The Ombud found that there was no sound reason to replace one life policy with another given that the deceased health may have deteriorated.  The Santam policy was paid out in full upon the death of the deceased.








Leaderguard’s back in the Ombud’s office














Patrick Bracher of Deneys Reitz writes a letter to COVER – see p 66 of the February edition – that deals with the non disclosure of who the actual insurer is in a specific contract. What makes this an interesting scenario is that this involved a court case involving a magistrate, two high court judges two advocates and two firms of attorneys and not one of them mentioned that the entity being sued was not the insurer but a mere FSP and it was the insurer that should have been the defendant in the matter. He questions what disclosures took place in this transaction and links it back to the FSB’s annoyance at intermediaries masquerading as insurers.














King III is in all the financial news right now given its imminent formal release. In fact we will be attending a workshop – Interface of the New Companies Act and King III. 





On the subject. COVER has a couple of articles on the subject, one by Candice Isaac of Deneys Reitz on p 33 and one by Tom Wixley of SAICA on p 37. As the impact of King III is meant to be on all entities we would suggest more than a cursory glance be given to this subject.

















There have been many articles written on this subject in recent weeks, notably by the FIA, reminding FSPs of their obligations to debar Representatives who failed to achieve their required credit level. There are one or two of you out there who have not acted as advised – bear in mind that the next FSB annual compliance report will demand disclosure of any non action (which if it has been corrected by the reporting date we do not anticipate any significant fall out from). If no action has taken place we expect, at the very least, a financial penalty – be warned! 


Whether we, as Compliance Officers, are obliged to report such situations individually prior to 31 May 2010 is still being debated within compliance circles.








Debarment of Key Individuals and Representatives who failed to achieve the required credits by 31 December 2009











You will all be aware of the need to ensure your risk management plan deals with the exposures presented by other legislative requirements – and not simply focus of the “high profile” issues such as FAIS & FICA.





We recently had two examples ourselves;





The first was a Newsletter from the Guardian Employers Organisation (GEO) who we use to keep us on our toes for HR related matters. They issue a Newsletter that deals with the very basic requirements for “Employer Compliance” from the perspective of the Basic Conditions of Employment Act. Did you know, as a minimum you had to have the following documentation in place:


A summary of the BCEA in each workplace (s30)


A wages register as per BCEA 2 form (s31)


Attendance Register as per BCEA 3 form


Information about remuneration paid as per BCEA 4 form (s33)


Record of overtime worked


Record of public holidays and Sundays worked


Written particulars of employment for each employee (s29)


Certificate of service for a dismissed employee (s29)





Besides this, other legislation also requires of employers to have:





Proof of UIF, Skills Development and Workmen’s Compensation payment and registration


Employment Equity Act plans and reports


Summary of the Labour Relations Act and Occupational Health and Safety Act





Hands ups all of you who are up to date with their returns to CIPRO for turnover and staffing figures! We thought we were (being in compliance we like to lead by example) but it came to our attention that our returns, based on your financial year end, were two years behind. How could this be? We had copies of all our returns. On checking with the CIPRO offices it transpires that they had two “missing” years (2006 & 2007) and as we submitted the new ones (2008 & 2009) they used these to fill the ‘gaps’. “Oh well, can’t be that serious.” Really? They now have us on a provisional suspension list for non submission of returns. In line with regulators no one bothers to tell you and we don’t have a compliance officer highlighting issues of non returns. We are now in the process of correcting this problem – although you have to pay your levy first and then submit you return. Suggest you go check out your own status on � HYPERLINK "http://www.cipro.gov.za" �www.cipro.gov.za�





One of our ongoing hobby horses. There a couple of worthwhile reads on the February issue of COVER on this subject;





Business continuance – probably the worst aspect in many smaller FSP’s. an article by Ricardo Teixeira on p28 highlights some of the issues that you need to address.  And this is a specific Code of Conduct requirement.





Risk management from the perspective of the new Companies Act and King III is dealt with in an article by Paul Brightman of Alternative Risksmiths and Traders Pty Ltd on p32. As a matter of interest we are about to start testing Paul’s Risk Therapy tool as part of a review of our own risk management plans – we will let you know how we get on.








Is there such a thing as a non advice sale?





New registers with the FSB





As you know you are required to maintain a register of all your Representatives with the FSB and update this within 15 days (Yes 15 days!) of any changes. The register format is in the process of being updated by the FSB. The new version has been released and will be compulsory as from 1 June 2010. We are busy testing the new format. It will require considerable work to update our format that drives the current register and we may need to request or insist on additional data to enable us to populate the new registers. If we ask you know why.











Three New Complaints cont…





In your response please provide us with a full statement as to how this transaction was concluded. In particular we require the following:








A copy of any record of advice in terms of section 9 of the General Code of Conduct for Authorised Financial Services Providers and Representatives as well as all other compliance documentation;





Please provide proof that the necessary information was provided in terms of Section 5 and Section 7 (1) (a) (c) (i) (ii) of the General Code of Conduct. 





This transaction was a replacement; please also provide a record of advice with regards to the replacement of products as per Section 8 (1) (d) of the General Code of Conduct;





A copy of the policies;





Any other material signed by the complainant which may support your version of events, including a full statement from the person who dealt with complainant in concluding this transaction.





Please note that after receiving your response, we may proceed to investigation in terms of section 27(5) of the FAIS Act, at which time you may be liable for a case handling fee of R1000,00 in terms of Rule 9(a) of the Rules. Once our investigation is concluded, the matter will be referred to the Ombud for a final ruling in terms of section 28 of the FAIS Act.





In this respect please take note of the requirements of the Financial and Intermediary Services Act, Act No 37 of 2002, (‘FAIS Act’) with particular emphasis on the actions of the representatives involved and their compliance or otherwise with the FAIS Act.








Yours Faithfully





XXXXXXXXX











We believe it would be a useful exercise to take any one of your current “problem” claims and pretend this ends up as a formal Ombud complaint and prepare a reply along the lines of the above letter – in no more than 5 working days. 





If you find everything, well done, you will be able to deal with a complaint effectively; not necessarily defending your position successfully as that is a completely different issue.





If you don’t find things in the file, have to rely on a statement by the staff member involved which cannot be backed up with actual evidence and have no proof that certain tasks were actually performed you will be attempting to defend your position from a major point of weakness irrespective of whether we believe the client has no grounds for a complaint. 





In fact we are considering introducing this very process into our monitoring standards as a test as to how well standards documented are standards followed.








Protection of Personal Information Bill





In the last month we have had notification of five onsite visits by both the FSB and the Financial Intelligence Centre (only 1 client seen) of our clients. At the time of writing two have been completed but the reports are awaited. The visits still seem to be at a high level and do not drill down to the “coal face” of FAIS so despite causing some stress and strain in the run up to these visits they have, to date, not caused any serious issues. Once we get the reports we will provide more detail.
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