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Long Term Ombud  








Annual compliance reports – it was reported at the recent Compliance Institute conference in Cape Town that only 46% of all reports due for the 2005 period had been submitted to the FSB. 
54% outstanding!! 

We wonder what the FSB are going to do about this? In the UK the FSA, their equivalent of the FSB, have just barred 11 small firms for failing to submit their reports – locally the FSB has to treat such transgressions with the same penalty if the rules are to be taken seriously. 

We can only speculate what level of FSP has failed to submit their reports.


Confusion still appears to be the order of the day in the arena of credits required for the 2006 and 2007 deadlines.

Up until now we have taken the stance, as many have, that if you are licenced in two categories with differing competency requirements that you must have achieved the lower level (or higher) within its time deadline whilst still working towards the higher level required the following year. Let’s use one of the most common combinations, personal and commercial lines with deadlines of 30 credits for personal lines by the end of September 2006 and 60 credits at the end of September 2007 for commercial lines.

We have been advising learners that they must have at least the 30 credits by 2006 en route to their 60 credits needed in 2007. The other popular combination is long term category B (level 4 30 credits by 2006) and long term category C (level 5 60 credits by 2007) in this case we have advised that the level 4 or equivalent on level 5 will be needed by 2006.

There are some respected educationalists who are now advising differently. They state that it is a common educational standard that in such cases you never study to the lower requirement and the higher standard prevails. So with this view if you are licenced for personal and commercial lines you only need achieve the 60 credits by 2007 and even if you have failed to attain 30 credits, as required for personal lines, by 2006 then this is acceptable and will be allowed to trade in personal lines until 2007. A similar situation will apply in the long term scenario.

We have been advised that INTEC, the only endorsed training provider of INSETA, that they are taking this more liberal view in the advice they give students. Damelin have yet to respond to our request.

This view has been put to the FSB and they have been asked to confirm this interpretation is correct. At the time of releasing this Newsletter they had not clearly said they are in agreement, in fact they said proposals had been submitted to the Advisory Committee but had yet to be agreed to!

So what does this mean?

Well if you fall into any combination of licence categories with differing credit and date requirements you can focus on the higher and later requirements. So if you have failed, or are likely to fail, to achieve the 2006 deadlines (essentially those with personal lines and long term category B in their combinations) then the pressure to achieve by 2006 is off – for now.

This obviously does not apply if you only have personal lines or long term B as your licence category – in this case the 30 credit target in 2006 is still very much in place. 

Once we get some formal clarity from the only people who really count in interpretational matters, the FSB, we will advise you accordingly.

You will all have received the circular from the IISA about the fate of the College of Insurance. This affected will be those of you, or your staff, who are currently in the COP or ICiBS programmes. There will be a further two exam sittings, in July and September.  If completion of your course, especially the ICiBS is not possible within these time frames or should the exam not be completed successfully the credits already obtained will not be lost, however when transferring to another full qualification based course these credits will have to be taken into account but it must be realized that there may be some level of overlap of credits when switching providers.

For those that have completed the ICiBS and were hoping to apply for the top up credits and thus obtain a full qualification and possibly utilise the exemption available for having a Matric with maths.  We have been unable to establish if this is still an option for you.
  
One of the latest rulings involved a broker, who advised a client, to invest in the Leaderguard offshore investment scheme. The reasons for finding the broker responsible are many but the main ones are:

· Not being licenced to provide services in Forex products,

· Bad advice cited for the complainants loss,

· FAIS Act’s code of conduct not adhered to,

· Serious non disclosure of the risks attached to the investment,

· The brochures, performance claims and commission levels should have aroused suspicions in the broking community generally.

This is but one of a large number of complaints on the Leaderguard collapse of 2005 where over 1800 investors lost up to 100% of their investment. 

We find it necessary to talk further on the Smit Garrun case we mentioned in last months Newsletter.

The first aspect is that apparently the broker had no PI cover in place – that’s a loss of over R310, 000 straight out of their own pockets. How many of you still believe it’s sensible to trade without PI cover in force? F&A News June edition has a couple of articles on the issue of PI cover for brokers.

The second is the basis upon which the Ombud made his ruling. The primary rule that he states was broken is rule 2 of the general provisions of the General Code of Conduct which states as follows:
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Now this is a very wide duty and one which places a high level of responsibility on any FSP, especially the broker. Whilst a court may well use a similar common law view very few cases actually get to a court to make that judgement but you will find a lot more get to the Ombud and the reason why your controls and processes have to be of the highest order – all those procedures, controls, documents and quality control we nag you about.

The third and perhaps the most important aspect, is how could the broker have avoided or identified the incorrect claims stats and ensured there was a record of the process followed with the client? Well you will all be familiar with the Record of Advice and that aspect that has become known as the Needs Analysis and the required process around its use. You will recall that that the code states that:
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Whilst we are not sure to what extent the broker followed these rules it seems obvious they were not followed fully as there is a dispute between the client and broker over whether certain information on claims was supplied by the client or not. Had 9 (1) (a) been in place and 9 (2) been followed then a summary of the claims would have been provided and confirmation sought form the client that this was accurate. Are you following these rules to the full extent? In this case it would appear to have been a R310, 000 mistake!

See our separate article on our upgraded audit format and audit preparation documents that will be focusing on these, and other aspects in more detail.

On a similar theme we are reproducing an article written by Compli-Serve on whether there is such a thing as a “partial” or “limited” advice.

It is becoming apparent in several overseas jurisdictions that there are still many advisors out there who say that they are not responsible for the suitability of the product because they provide only ‘limited’ or 'basic' advice, or no advice at all for that matter. 

In terms of our local market conduct legislation, namely FAIS, there is no ‘half-way’ house of ‘partial’ or ‘limited’ financial advice as far as sales to consumers are concerned. 

There is currently no such provision, in the regulatory framework surrounding FAIS, for so called  'limited or no advice sales' and in FAIS (no Act defined) itself. Limited Advice is however permitted in three circumstances where an advisor may find it extremely difficult to do a full analysis on a client, namely:

· The client did not provide all the information requested by the advisor

· There was not reasonably sufficient time to do an analysis in light of the circumstances 

· The specific need requested by the client did not warrant a full needs analysis

In reality limited advice exists and is undertaken by advisors on a daily basis. The fact remains that it is not always practicable to undertake a full needs analysis for each product and the advisor would undertake an analysis appropriate for the need expressed by the client.

Where a full needs analysis is not performed the client should be made aware that there may be resulting limitations to the appropriateness of the advice provided and should consider the implications of making a commitment to a financial product that may be inappropriate to their particular needs and circumstances. This information would need to be comprehensively recorded in the client file.

The regulatory obligations for authorised FSP’s when selling financial services products are covered by the current FSB rules and the FAIS legislation and Codes of Conduct. These include a key requirement to understand client’s financial needs and circumstances, a duty to make suitable recommendations, and a duty to explain the risks involved – in plain terms that the client is likely to understand.

In essence FAIS has shifted the emphasis from a product-driven focus to one where quality advice at all times determines the outcome of the process. 

Ultimately the FAIS legislation was set up to:

· Ensure that consumers are properly informed and provided with objective advice in their best interests. 
· Enable consumers to take informed decisions. 
Just remember that in practice this means that when approached for a motor policy or bond protection policy your analysis can be limited to those issues relevant to that product and need not stretch into every conceivable type of insurance – unless of course you want to. Just ensure that in confirming your advice that you make it clear what your mandate was and that advice was limited to that. (See our standard letters that can be used to achieve this)


For those utilising insurer electronic quote facilities, or Short-term if the rules of this case can be stretched to this area, should have a read about a case where such an electronic quote was presented, accepted and then the proposer was killed before the usual formalities could be undertaken – was the cover in place or not was the question. Logical answer but worth a read so you know how this logic is applied in practice. 



– We have almost finalised an upgraded audit report that we plan to introduce for all audits done from July onwards. There are some layout changes as well as some additional technical aspects. This additional detail is now necessary as most of you should be achieving full compliance and the attention to the finer detail is now warranted. It will also assist in our preparation for the next round of annual report submissions to the FSB. Whilst the detail for these reports has yet to be released by the FSB they have made it clear that they will be looking for more detail this year.  

A summary of the technical changes are:

· An overall percentage rating will be supplied when file audits are conducted,
· Complaints management – a specific file audit section has been added so we can check that complaints have been managed in accordance with your procedures,

· Actual breaches of FAIS Act requirements will be summarised in the overview section,

· Confirmation of the dates your last financials and annual FSB report were submitted to the FSB will now be shown in the overview section,

· Direct marketing – a specific section has been added for more focused auditing of this category,

· A new style report has been created for those visits where general discussions have been held that will summarise those discussions rather than the narrative e-mail follow ups that we have been using to date,

· The file audit sections have been upgraded to include:

· has the needs analysis been done AND sent to the client once the new business has been finalised,

· has a recommendation of the suitability of the product and/or insurer been documented,

· As a result of these changes we have also upgraded the audit preparation document that helps you plan for one of our visits. This now follows the order of the report itself. 


The LOA issued a further 6 rulings. Interestingly in addition to the usual batch of submitting fictitious policies there was one for contravention of Section 45 of the long term Act (offering inducements to cancel a policy), not meeting certain conditions of the PPR and breaches of the FAIS Act.


A recent case in the SA high court has made South Africa one of only 2 countries in the world where a person or company that developed software does not own it and contrary to the wide spread international law prevailing elsewhere. This case, Haupt V Brewers Marketing Intelligence, ruled that Haupt, as the person who laid down a specification and tested the resultant software owned the application over the software developer that actually did all the technical work. So do you own the software you helped develop and asking for certain tools/processes? See the Buys Incorporated web site for full details of the ruling and the views of Buys. Does this put us at the front or back of the world?

 
– Whilst we have discussed this issue with all of you and highlighted your obligations to report suspicious and unusual transactions many believe its something that you are not exposed to. You may be interested to know that there were nearly 20,000 transactions reported to the Financial Intelligence Centre in the past financial year alone, bringing the total to in excess of 44,000 since the introduction of FICA. No details on the convictions as a result unfortunately. 


We have recently come across a number of cases where categories of business were being casually done without realising that this was another licence category. The main “offender” here was recommending Short or Long-term bank deposits. This was often done on a very irregular basis and with no actual commission paid for doing so. This led the FSP to think they were not required to be licenced. Be careful – if you drift into such advice areas ensure that either you are licenced (the safest route) or that any “thoughts” on the matter are restricted to pure factual information about any product out there and that you stress you are not advising or administering at all. The same care needs to be taken on issues such as Forex products (see FAIS Ombud section).


Another area that is raising questions is that of funeral covers being sold as part of a short term product. There are a number of insurers who offer full optional funeral covers as part of their personal lines package and at least one commercial product we know of. The FSB have previously advised us that such covers, if used by a broker, require the funeral category to be included in their licence. Even if you offer no advice on these covers if they are taken and you administer them intermediary services will be needed. Whilst qualificational requirements will not be an issue, as they fall below those required for personal lines, there is an experience factor for this category - 6 months and of course there is a fee due to add a category - R720. It would appear that the insurers concerned are not asking for Long term Category A in your licence - is this because they believe it is not needed or have they not thought of it? we have asked a couple of the insurers the question as well as the FSB (again) - we will await their feedback before advising you further.

 

Yet another area we are coming across increasingly is that of "add on" products - usually in the area of car hire, road side assistance and the like. We have previously been advised that all such products, where a benefit (the car hire) is provided upon the happening of an occurrence (an accident) this is insurance as defined in the Short term insurance act. The problem is that many of these services are provide wide of the insurance policy and often arranged by the broker - not the insurer of the underlying product - and as such are technically illegal. We are well aware that many of these products/services are being sold and many are clearly not underwritten, although some are - you just don’t "see" it, which in itself is a breach of FAIS. Many of you are obviously reluctant to stop such services based on our input alone and the attorney route can be costly so we have re-approached the FSB to try and get a definative document on this matter, and will revert to all affected clients once we have had their further input.
  

 Unfortunately the turnaround times for the processing of these licence profile changes by the FSB are not at the level they would like and certainly not at the level you need when it comes to managing your business activities.

For a new licence category the FSB will have to ensure that all relevant key individuals and representatives who will be working within the new category meet both the experience and qualification requirements. Whilst we will ensure that this information is submitted when the application is made you have to wait until the formal approval is done and posted on the web site. Insurers are reluctant to allow agencies or work in products where formal FSB approval has not yet been given.

For a new Key individual there is a similar approval process to be followed and any new appointments cannot operate as a KI until that approval has been given. This means that promotions to KI status need to be planned well in advance and new appointments have to be made subject to this approval. As you have the authority to appoint representatives and not the FSB, such staff can be employed in a representative status pending this approval - so that new Managing Director you were going to employ may need to be a clerk for while!!


One of our clients, Cross Country, recently had the following item in their Newsletter:

A PrDP for Heavy Goods Vehicles(exceeding 3500Kg's GVM) has been around for some time, and the C1 licensing requirements, but what is of interest is the thought that the "Bakkie" has been developed to such an extent in terms of big, heavy, so-called recreational vehicles and the like, that a private owner could well be caught unawares in terms of the PrDP requirement and one wonders if the vehicle distributors advise their clients accordingly. 

Another aspect is the licence conversion process, where Code B has sometimes been incorrectly issued, to replace the old Code 08, which means that the driver is not permitted to pull a small trailer, for which Code EB is necessary. 

The question of policing is as I said questionable, but an Insurer would be well within their rights to repudiate a claim, if a driver was not correctly licensed.

Drivers beware.

 

Interesting. In addition there are other licence issues that it is in your interest to know about:

Worth a note in your motor analysis maybe? Provided you ensure the client knows cover only applies for licenced drivers we doubt the Ombud would rule against you should the scenario painted actually happen, but better be safe than sorry.  


We have long highlighted the issue of brokers being administrators and just how legal, in terms of the Short-term Act, is it. It seems that this issue is now becoming more high profile with F&A News raising this as an issue in their newsletter of 5th June where the editor makes the statement “Could it be that some companies and people consider themselves above the law?” and asks why this matter has not yet been dealt with. As far as we are aware the FSB are still looking into Section 48 – the section of the Act that creates the administrator/UMA model but have been unable to get any input from them as to exactly when this “look” will be complete or any indication as to what will be changed, if anything. From the UMA perspective we are still awaiting the courtesy of a reply from SAUMA on this very matter.


PWC have recently released their 2nd survey into both the long and short term industry. A few interesting findings:

· The Long-term industry sees the broker and then the policyholder as the leading source of fraud. The Short-term industry sees the policyholder followed by internal staff and suppliers as their main fraud source. Makes you wonder then why the Long-term insurers look after their brokers so much and the Short-term guys, relatively speaking, ignore theirs.

· The Long-term insurers say they have no shortage of crucial skills at any level whilst the Short-term insurers say they have major shortages of skills in the underwriting and actuarial areas and for both executive and non executive directors. From what our clients generally report the Short-term industry also has significant shortfalls in the lower level administration areas.

· The Short-term area sees the regulatory environment and the Financial Sector Charter as the two equally important drivers for change in their industry whereas the Long-term sector sees their major driver as the regulatory framework.  
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Pretium Services make every effort to ensure the soundness and accuracy of the contents of this Newsletter. However, we cannot take any responsibility for the consequences of any actions based on information or recommendations contained herein.  You are advised to consult us for any specific assistance you or your staff may need before basing a decision on any information in this publication.
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If you are reading this newsletter, please remember to pass it around your office.
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