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[image: image4.png]The FAIS registration process has clearly demonstrated the importance that
the FSB attaches to certain key "Controlled Functions" within a FSP set up.

Under the regime individuals performing roles with significant influence over
the affairs of a business, and certain roles, which have a direct bearing on
the affairs of clients, require specific approval from the FSB. This
includes governing functions (such as the CEO, partners, directors,
shareholders), significant management functions (the key individual role) and
systems and controls functions (such as finance, risk and Internal audit).
Particular importance is assigned to the key individual function including the
functions of apportionment and oversight, compliance oversight, and even a
role such as the money laundering reporting officer "MLRO".

In a number of jurisdictions they call a key individual the apportionment and
oversight officer, a person that should ideally be the person in charge
of running the business, for not only is he or she most able to reduce the
probability that problems will occur, but, in the eyes of the regulator, the
buck stops with him or her.



[image: image5.png]He or she should therefore have the authority to create and maintain robust
controls, and to foster a control culture within the firm, such that a shortfall
in  compliance is a bonus reducing or even career-shortening
event, regardless of the offender's seniority or talents". Senior
management needs to be sure that, where appropriate, all areas of their
business have appropriate systems and controls, and that it is absolutely
clear who is responsible for what. If there are any grey areas around who
is responsible for what, these should be addressed; such gaps in an
organisations’ governance structure are often only exposed when things go
wrong, by which stage the damage has already occurred.




[image: image6.png]THE TOP 10 ICT LAW TIPS OF 2006

“Trust us on this one.. ten general failures by local
businesses account for about 80% of llICT related
problems, risks and losses. Avoid these by
considering the following tips:

¥ Ensure your workplace policies are valid and
enforceable.

' Obtain written permission from employees to
intercept their workplace communications.

¥ Show information security tra
Vour staff.

ing videos to

' Remember harassment and discrimination
policies.

¥ Getadisciplinary schedule and apply it
religiously.

¥ Implement an ‘email legal notice’ for all
outgoing email messages.

<

Ensure your website is P3P compliant.

¥ Encrypt sensitive data on laptops and get a
I2ptop policy.

¥ Update your software — daily!

' Check that your domain name i registered in

the name of your business and not n the name
of an employee of your service provider.
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 October 2006





Regulation amendments that commenced on 13 October 2006, state:


A head public body or a head of a public office may face a fine and/or up to two years imprisonment if they willfully or in a grossly negligent manner:


do not make a manual available as prescribed;


charge when not allowed to; and


charge any fee other than a prescribed fee.





The obvious area where you are exposed here is in number 1 – is your manual in place and if you have a web site is it posted as required?





Last month we gave you a big number for fraud in the USA – this month we have another one R 34,519,936,516 – the value of suspicious transactions uncovered in Canada last year.














Future of the IISA





THIS MONTH’S TOPICS





And the FAIS Ombuds Office….





The current licence count is 13,296 – growing by between 100 to 150 new applications per month. Who was it who said FAIS would kill off the broker?





.
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Debarred Representatives





Full details in the October edition of COVER.





Is a watch jewellery? Apparently not –this was the subject of a recent ruling where the application of the one third limit for “jewellery” was the subject of debate. The Ombud’s view was that a watch is not jewellery.





Can the insurer insist in a VESA gearlock (or any other such specified security device)? It would appear so – a vehicle was stolen and whilst it had a gearlock the insured could not prove it was VESA approved. The insurer repudiated and the Ombud agreed. Moral of the story is that you must ensure the client understands the importance at inception/renewal and at the time of a claim.





Is a PDP licence, or the lack thereof, material to a loss? In this case the Ombud said no and the insurer had to pay despite the lack of a valid PDP licence.

















LEGISLATION





Promotion of Access to Information





The FSB are conducting an investigation into those involved in assistance (funeral) business. They will/have written to insurers and related entities in an effort to build up a data base of every company providing funeral covers. Very tight time frames are provided for in responding to the FSB upon such a request – 21 days. This forms part of the FSB’s efforts to improve the application of regulation within this segment of the life industry.  














Services





Pretium





We have had many requests for a shorter Needs Analysis document on the short term side. We have now developed a document that could be used as an alternative to our original draft. It assumes a knowledgeable broker is using it as the various specific questions have been dropped and work on general question areas only – so if you do not know what to ask this will not work as well as the full version.


  


It was designed to slot in with the renewal review documents so they both have a similar look and feel. If you use the shortened needs the renewal review will flow from that nicely. There are personal and commercial versions.


As with anything we provide feel free to adjust this to fit your own style and workflows. It is not intended to be the “be all and end all” of your needs analysis process.





If you would like a copy please send us a mail and we will supply.











Pretium Services make every effort to ensure the soundness and accuracy of the contents of this Newsletter. However, we cannot take any responsibility for the consequences of any actions based on information or recommendations contained herein.  You are advised to consult us for any specific assistance you or your staff may need before basing a decision on any information in this publication.





Should you wish to unsubscribe to this newsletter, please email � HYPERLINK "mailto:Faeeza@pretium.co.za" ��Faeeza@pretium.co.za�





There are various pieces of draft legislation looming on the horizon that will to a greater or lesser extent have an impact on the greater insurance industry, they are:





Protection of Personal Information Bill


Second Hand Goods Bill – see an article on this Bill in October’s COVER magazine by Maria 	Philippides & Patrick Bracher of  Deneys Reitz. 


Consumer Protection Bill 





The following has now come into effect:





Financial Services Ombud Scheme Act (FSOS)











Two more Leaderguard cases.  One is detailed in October’s  COVER magazine.  Similar facts to the others – poor advice promoted by excessive commission and the ignoring of the market information about the troubles of Leaderguard.    





The 2nd and more recent Van Zyl/First Trade Financial Consultancy case one was further complicated by the broker not being licenced for foreign exchange products (this is why we ask in each audit about new products to make sure this is not the case with you) and there was no disclosure on the matter to the client nor that Leaderguard was not locally approved.





No record of advice was maintained – in fact the expected file on the matter did not exist at all.  





Product comparisons were made yet no detail about the differing characteristics were provided so an informed decision was not possible.





The Ombud pointed out that the broker did not seem to know his product and relied upon marketing brochures to do his selling.





The end result was an order by the Ombud to repay the investment, limited in this case to the Ombuds limit of R 800,000 – plus interest from the date of the order. 





We have a full copy of the ruling if you would like more details.  








As you may be aware there is an Insurer Commission Workgroup in place that is investigating commission levels, essentially form the Short-term perspective and will be supplying feedback, amongst other things, to the National Treasury. They are apparently working with the broker organizations so maybe for those who are members of SAFSIA or IBC you can get more detail from them. 


An article in October’s COVER magazine by Doug Clothier of Masthead further details the issues around any commission change, more specifically from the long term perspective.














The Proposed amendment Bill Educational Matters





Where possible, we have always tried to give guidance on education and skills, particularly where it impacts on compliance with FAIS. There is still much confusion, so we have teamed up with a skills consultant, Peter Veal, who will be writing an article of interest each month.


Peter Veal joined the Insurance Industry in 1966 as a junior in a large London based international broking firm and was transferred to South Africa in 1970. During the next 20 years, his career was broad based, including strategic management, technical development and underwriting management, all at board level.


Since the millennium he has been operating as an independent Skills Consultant and acts as the Skills Development Facilitator for a number of companies operating in the insurance sector, and is also a member of the Regional Forum Steering Committee representing Small to medium size businesses at INSETA and is thus well versed in what is often seen as a complicated and troublesome area of the greater FAIS compliancy issue.


The type of article that you can expect will cover:


how to get funding for skills programmes out of INSETA even if you don’t pay levies;


the real use of learnerships, internships, the grants you can expect and what is involved:


which training providers are delivering true skills programmes;


the options available to progress if you have COP and ICIBS;


the different qualifications available to you and their uses;


understanding unit standards, skills programmes and qualifications;


the background of SAQA, the NQF, and INSQA (all those funny acronyms in columns 3 and 4 of the “Fit and Proper”);


the differences between workplace learning and distance learning and the options you have;


Over and above this, you are welcome to e-mail your own question direct to Peter on pete@pvbs.co.za and he will attempt to answer it. If we think the question will be of interest to our readers, we will publish it together with our answer.








We are currently upgrading or audit report (again – a process that never seems to stop) to reflect the specific questions being asked by the FSB in their annual report and one area that will be added is a more specific summary of documented procedures that will enable both of us to asses how well they have been developed and are used.








Are you the owner of a Broking Business as well as a KI?





The following is an article that appeared in a recent edition of CompliNEWS:





�


�





We think this emphasises why we are putting increased pressure on all clients to not only complete their manuals that set up such controls but to make sure they are “real” as in the event of a complaint that warrants the Ombuds’ investigation these aspects will be drawn under the spotlight. 














By the way…….





EDUCATION





From the FSB





The Short-Term Ombuds’ office





If you are reading this newsletter, please remember to pass it around your office.








The following is a response from the FSB to questions we posed on the period of liability in terms of FAIS for an owner of a broking business who is also a KI.





Q1.	Where the company was closed following the sale of the book of business and the CEO retired at the time of a complaint (we assume no liability would attach here as the entity no longer exists)


A1.	If a complaint arises as a result of the conduct of the licensee prior to the sale of the business the licensee will remain responsible and as such liable.  In terms of the FAIS Act the licensee is also responsible for the conduct of its representatives and will remain responsible for the conduct of the representatives that occurred prior to the sale of business.  In my view the person who committed the offending act will always be the first respondent and the licensee the second respondent. Also note that in terms of the Companies Act, directors of a company can be held liable in certain circumstances


Q2.	Where the FSP sold a book of business (say the short term book) but the FSP continued trading for 	other licence categories (this is the one scenario where we are unsure as to when the responsibility 	would transfer).


A2.	Same answer as question 1 above


Q3.	Where the business had been sold as a going concern (we assume the new owners would assume full 	responsibility as from the date of sale).


A3.	The licensee remains responsible even if there are new owners.  Please remember that the licensee is a legal entity. You should also note that if there are any change in the ownership of the company the FSB must be informed.  It follows that the Registrar must also approve the new key individuals. As far as the previous CEO’s liability is concerned, he will be liable if he was responsible for the offending conduct.

















May be worth assessing this matter if and when you wish to sell your business and ensure your PI cover follows the potential liability.




















The FAIS section of the FSB website now has a search facility to check on whether a representative is debarred. A useful tool when hiring staff and maybe even granting agencies if you have the names of all staff members. This is a useful development and a tool we will be using when processing the addition of new KIs and Reps and would encourage you to do likewise as part of your recruitment process.





Whilst this is a positive move we still find the information flow from the FSB on requests for debarment poor. Neither we nor the FSP get any confirmation of the results of such a request and we do not believe this is good enough. 








Also in COVER is an article discussing reinstatement values. We often find that brokers expect their clients to know what this terminology means only to have to explain it at claims time. Have a read and include it in your advice process where applicable.








The FAIS committee are currently looking into the issue of non cash incentives being paid to brokers (holidays, trips, large scale corporate entertainment - we doubt your occasional lunch and (local) golf game will be too hard hit) – they have a belief that there may be abuse in this area.


.





Education


Education and Skills


Peter Veale’s first article….


Future of the IISA


From the FSB				


Levies


Debarred Representatives


Are you involved in Funeral Business


Collective Investment Schemes


Are you the owner of a Broking….


By the way….


None Cash Incentives


 From the Short Term Ombuds Office


Is a watch Jewellery?


Is your Gearlock VESA approved?


The relevance of a PDP Licence…








The FSB recently issued circulars detailing with foreign collective investment schemes more specifically the local marketing of unapproved foreign collective investments schemes. Even the handing out of brochures or promotional material by a broker would be a breach of section 65 of the CIS Act. So if you operate in this arena please ensure all schemes you deal with are approved locally. If not, care needs to be taken in handling a clients request for investment in these areas.





SAIA recently confirmed the rules on a short term broker placing business offshore, these are:


Placing Short-term Insurance Business Offshore 





It is permissible for a broker to place short-term insurance business offshore, provided:





The broker has performed a needs analysis and the proposed insurance is appropriate for the client.


The client has been informed of and is aware of all of the implications of placing the business offshore – e.g. the client will not enjoy the protection of the local regulatory authorities.


An application has been made to the FSB via the SAIA for approval in terms of section 8(2)(d) of the Short-term Insurance Act. This application must, amongst other things, demonstrate that the local market has been canvassed.


Any money leaving South Africa is always subject to Reserve Bank approval.


The process to place insurance business offshore is also always subject to the client’s wishes and requirements. 


Typically, insurance business placed offshore is either a very large risk or a very specialist risk that cannot be accommodated locally – either in whole or in part. Local insurers are constantly looking for innovative ways to accommodate a wide range of insurance needs.





GENERAL





There is a question in the 2006 FSB compliance report that asks whether the FSP has a conflict of interest procedure in place. For the majority we (you) have/will answer Yes on the basis that your disclosure document discloses income and shareholding limits as prescribed by FAIS. UMAs and administrators may need a little more detail and hence we have added “development” to their answer.





COVER’s October edition has two articles on this issue one deals with pension funds as its core subject matter and one from an ART perspective both further illustrating, as does the FSB’s own investigation to “non cash incentives” being paid, the need for any organization to have a formal stance on this issue. 


We are busy preparing a draft protocol to help you deal with this issue – it will be in our 2007 audit program.





Needs Analysis





None  Cash Incentives





His first article is:





Last month, we briefly touched on expiry dates of qualifications and the consequences thereof. As there are so many insurance practitioners that are affected by this, we thought that this month we would elaborate.





Qualifications have a 3 year life span. This relates to all qualifications that affect us, and includes skills programmes and unit standards. At the end of the 3 year period, the qualifications, skills programmes and unit standards are reviewed to ensure that they remain appropriate to our industry. Prior to expiry, they are rewritten as appropriate and submitted for registration at SAQA. Only when they have been accepted and officially registered will a training provider offer learning facilities.





There is a 2 year “teach out” which means that learners who have registered prior to expiry can continue being assessed for a full 2 years after expiry. Unfortunately, learners who did not register prior to expiry date cannot enter that qualification.





Qualifications contain unit standards which also expire. However, if a unit standard expires, the qualification in which it forms a part must continue to include it until total expiry of the qualification’s teach out period.





As an example, if a unit standard expired in January this year, but formed part of a qualification that expired this month, the student can still be assessed against that unit standard until October 2008.





Short term practitioners have a choice of 3 qualifications at NQF 4. The 3 qualifications are retail insurance, short term insurance and risk management. All three of these are acceptable in terms of FAIS, but the following usage is recommended:





FETC: Retail Insurance	Direct Insurers and those who do not work full time in insurance such as motor dealers, furniture transporters, car hirers etc.			





FETC: Short term Insurance	Those operating in personal lines and small 								commercial lines





FETC: Risk Management	Those operating in the corporate/industrial sector





The FETC: Risk Management qualification is in for registration and hopefully will be open to learners by the end of this year. This replaced the qualification known as “National Certificate Risk Management” The other two were registered earlier this year and will expire in 2009.





If any learner earned credits in the risk management qualification, those learners would have been registered accordingly and will have a further two years to complete their qualification. They will not have to wait until registration of the new one.





If you have already earned some credits or even applied for any dispensations but have to start formal exams, in all probability you will have been registered on one of the qualifications. We suggest that you contact your training provider and ask them which qualification you were registered on. 





You might not have a problem at all.











Education and skills





The Pension Fund Adjudicators’ Office


The FAIS Ombud’s Office


Legislation


Promotion of Access to Information


SAIA


Legislation still to come


Commission


Contractors works exclusions


Strange Legal….


BEE


IT and FAIS


General


Needs Analysis


Conflict of Interest


Broker Terminology


Rejected Licences


FAIS Audit Report 





Many of you who feel the IISA had a more insurance realistic study course and will be happy to know that the IISA is planning to re-launch these courses early in 2007.  You will be pleased to know that negotiations with Academy of Learning to continue the NQF level 4 programs has been finalised and details of registration with the new provider will become available from the IISA and Academy with effect from 15 November 2006.





The Higher Certificate is still available from UNISA and they have advised us that registration opens for the next exam on the 15th November. All necessary documents will be available from the website (although at the time of writing this was not the case).





The good thing is that you only need have a Matric to enter this exam and maths, whilst useful is not essential. 








Here is another big number – 945 Million Pounds Sterling – the amount paid out as a result of 767,000 complaints in 2005 by 52 of the largest FSPs regarding endowment complaints. The number of complaints was up 130% on those lodged in 2004!

















The following is starting in January 2007:





Driver demerit licence system – this is being test “driven” in Tswane (that’s Pretoria for the old 	South Africans). Its effects on motor insurance rating is yet to be seen – see October F&A News 	magazine for an article on the subject.





We have made mention of most of these in past issues but should anyone need more information please let us know.








The following is a list from Buys Inc attorneys Newsletter of 28th September and highlights the top 10 failures by companies that cause over 80% of IT and related areas problems for companies.  We have mentioned all of these before but we see many of these still present whilst auditing and whilst not direct FAIS issues we believe them to be of importance:





�





We are starting to see a number of our clients looking to achieve or in some cases forced into, a formal BEE rating. In fact we have been asked to complete 2 questionnaires ourselves as part of our clients assessment of their suppliers status. The F&A News magazine of October has an article on how well or otherwise the broking community is fairing with this process – if at all.








The October edition of COVER has details of a recent court case involving the wording of exclusion wordings under these wordings. Technical stuff – if you will excuse the expression but of interest to engineering UMAs and brokers who deal extensively in this class of business.





In the USA there is a class action under way against the major oil, coal and chemical companies who are alleged as being responsible for global warming and therefore Hurricane Katrina and therefore are responsible for the damage caused by this hurricane. Lung damage by cigarette companies maybe but…..!!!








Are you involved in Funeral Business?





Collective Investment Schemes





Legislation still to come…..





There are details of two cases that were reviewed by this office in the October edition of COVER. One relates to withdrawal rules and one to payment of contributions when a staff member was not allowed to be a member. On the information supplied in the articles we wonder why they even got as far as they did – the rules are the rules and should simply be applied – why do you need an adjudicator to tell companies how to apply their own rules?











The Pension Funds Adjudicators’ office





Commission





SAIA





Legislation still to come…..





BEE





Contractors works exclusions





Strange Legal…





Conflict of Interest





Broker Terminology





Levies





Have you got your controls in place…..





FAIS Audit Report





IT and FAIS





Rejected Licences





The latest update on the list of rejected licences has been completed by us and will be sent to all insurers and UMAs before the end of the month








You should receive your invoices for the FSB and FAIS Ombud levies this month.  Check that the number of KI’s and Reps are correct and pay using your FSP number as a reference.  Please remember to send us confirmation of payment as well.








_1129451713.bin

