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On a general note on the NCA we have put together a summary of some of the information we have gathered that we believe offers some useful information for an FSP acting outside the direct effect of the Act. This has been drawn up for information purposes only and is not intended as the definitive guide to the Act nor direct advice for any one FSP. We do not profess to be experts in this field. If you would like to have a copy of the summary please let us know and we’ll send you one. 











Peter Dempsey of MASTHEAD writes in the June issue of FA News about, amongst other things, checking up on your client before you take them on! Interesting that there is a need to see how good the client is. He advocates doing credit checks on them (subject we assume to compliance with the National Credit Act) and their history with other financial advisors, especially checking how often they change advisors and products. Bad clients can have an effect on a business. It actually makes sense if you think about it.








From the FSB











e FSB








The FSB has a “treat customers fairly” initiative on the go and in a recent press release it advocated that companies should be focused on delivering 6 consumer outcomes:





Consumers can be confident that they are dealing with firms where the fair treatment of customers is central to the corporate culture.


Products and services marketed and sold in the retail market are designed to meet the needs of identified consumer groups and are targeted accordingly.


Consumers are provided with clear information and are kept appropriately informed before, during and after the point of sale.


Where consumers receive advice, the advice is suitable and takes account of their circumstances.


Consumers are provided with products that perform as firms have led them to expect, and the associated service is both of an acceptable standard and also as they have been led to expect.


Consumers do not face unreasonable post-sale barriers imposed by firms to change product, switch provide, submit a claim or make a complaint.
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The annual report for 2006 gave the usual detail on the operation of the office that was headlined in COVER magazine as a “bumper year” - not quite what was meant we think.


A bumper year translates into some 9,234 cases having been received, 5,519 cases finalized of which 44% were wholly or partially in favour of the complainant.            





There are also a couple of cases reviewed from the 2005 annual report. What we find interesting, especially in the case involving an unauthorised action from the client’s advisor, is that no mention was made if any recommendation was given to the client to take the advisor to task in terms of the FAIS regulations since the advisor had produced a fraudulent letter purporting to be from the client but was proven to be written by the advisor in an attempt to cover up their error.








Pretium Services make every effort to ensure the soundness and accuracy of the contents of this Newsletter. However, we cannot take any responsibility for the consequences of any actions based on information or recommendations contained herein.  You are advised to consult us for any specific assistance you or your staff may need before basing a decision on any information in this publication.





Should you wish to unsubscribe to this newsletter, please email � HYPERLINK "mailto:Faeeza@pretium.co.za" ��Faeeza@pretium.co.za�





Summary on the National Credit Act (NCA)





COVER’s June edition details a case that seems to have ruffled some feathers, especially in the motor insurance market and specifically those involved in insuring heavy commercial vehicles. The case involved whether not being in possession of the required public driving permit (PrDP) was material to a loss. In this case application for renewal of the PrDP had been made prior to the loss but had not been issued by the authorities at the time of loss. It was subsequently issued a few weeks after the loss occurred. The Ombud’s view was that that the lack of PrDP was not material and encouraged the insurer to pay. The insurer was not happy with this view and did not want to pay. The Ombud then issued a ruling effectively forcing the insurer to pay up. This was when the feathers got ruffled and various letters were issued and articles written. If you deal with HCV business to any extent then this is an article for you to read and understand.   




















The National Credit Act (NCA), Employment and FAIS 





The new adjudicator is Mamodupi Mohlala. It will be interesting to see if she continues in her predecessors footsteps when it comes it comes to high profile and controversial decisions.














Overall, the proposal makes a lot of sense, and specifically mentions specialists who were clearly overlooked when qualifications were written in the past. 





Nevertheless this is still only a proposal, and the real key is to make sure that any training you and your staff decide to undertake between now and the end of the decade must be incorporable in whatever proposal is finally adopted.





If you would like a full copy of the 46 page proposal, just ask.








The FSB have announced an extension to the date by which all Key Individuals and Representatives have to attain their minimum educational standards.  





Did we hear a few sighs of relief out there?





Well the new rule allows an individual until 31 December of the 4th year from their date of first licensing subject to a date not later than 31 December 2009.


So for example if you were first licensed on 1 October 2004 (as all KIs and Reps were whose employer had applied for a licence prior to the September 2004) then your fourth year is 2008 and you have until 31 December 2008 to complete, what are referred to as Column 4 requirements. This is your minimum initial target i.e. 30 or 60 credits on either NQF 4 or 5 depending on your licence categories. If you still have any doubt as to what you need to achieve either talk to your employer or our offices.





For those involved in the funeral business sector only who were subject to a special exemption their deadline to attain the required MINIMUM entry qualifications (Grade 10) has been extended to 31 December 2009 and the date by which they must obtain the required full qualification (30 credits at NQF2) has been extended to 31 December 2011. 














Last month we spoke of a plan to have a series of one-off of exams to assist those with a credit shortfall to attain the required minimum by September 2007. The plans have still not been announced, although it is our understanding that the planned 2 exams in August and September had been trimmed to 1. INSETA were to hold a road show to announce the initiative to the market place but with this announcement of the extension we are unsure as to the status on INSETA’s plans. We will keep you all up to speed as and when we hear anything.





So what is going to be the target after this 4 year period has expired? As a large sector of the market now has an ultimate deadline of 31 December 2008 there needs to be some direction as to what is needed after this date. If indeed the FSB will require a higher level of formal qualification. There is a discussion document in circulation on this very subject and our education guru – Peter Veal, has penned a summary of options being discussed and it does appear that there will be further targets set for us all.














FSP’s  Licences Declined





“Treat your customer fairly”, says the FSB








If you are reading this newsletter, please remember to pass it around your office.








Professional Indemnity Insurance and the Independent Broker 








National Credit Act and your needs analysis








Education


September 2007 deadline moves


Peter Veal’s Article - changes to the FAIS Fit and Proper requirements for “beyond 2009”.


Academy of Learning (AOL)





From the Ombuds Office
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From the FSB


Treat your customer fairly – so says the FSB


FSP’s Licences Declined


FSB’s visits











Peter Veal’s Article continued…








Raymond Byrne of LUASA writes the lead article in the June edition of their Insight magazine about a rumour doing the rounds that insurers (he focuses specifically on the life insurers) will be held accountable for poor advice given by brokers on their products. He takes this to the probable conclusion that faced with the exposure insurers will only want to have tied agents that would be easier to control. What would happen to the independent broker? He does raise a very valid point about the issue of professional indemnity insurance being compulsory, subject to some workable formula for setting adequate limits. This would protect everyone in the equation, especially the client, ensuring that funds are available to meet awards granted against an FSP, something that can be sidestepped at this stage where an FSP does not have access to the funds to meet the awards against them by simply liquidating the company





Almost all publications at the moment have information on this act and its implications. One of the most important aspects is the need to get a person’s permission to do a credit check. And this permission is needed for things unrelated to providing credit. This includes such things as employing staff, assessing applications for insurance, setting a limit for service provision in a contract.





The checking for employment can only be done if it relevant to the position that is being applied for – and as the employer you need to be able to prove this relevance and the results of such a check need to be shared with the applicant. We are often asked whether a poor financial history is relevant when deciding if a person’s fit and proper status is affected by that history. In our opinion such is check is relevant when employing someone who will be a KI or Rep in terms of FAIS – but please make sure this is disclosed to the applicant (who may well be an existing staff member about to become a KI or Rep)  and discuss the findings with them.





Whether poor results will affect their ability to be that KI or Rep will depend on what job they are doing, the extent and reasons for the poor financial position. For example a one off problem a number of years ago due to say a defaulted student loan is very different from an ongoing abuse of financial agreements. Every situation probably demands an individual decision. 








What makes you a good broker?





With the introduction of this act and all the provisions it contains relating to peoples current and future debt control and the provision of debt counsellors to assist people in debt situations we were just wondering what responsibility lies with an FSP to establish a clients debt situation when doing a needs analysis?
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National Credit Act and your Need Analysis


Code of Conduct


What makes you a good Broker


Have you got a Business Continuance Plan in place


Know Your Client (KYC)


Time Bars and the Constitution Court


Tip-Off Anonymous
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National Credit Act (NCA), Employment and FAIS











EDUCATION





Have you got a Business Continuance Plan in place?





Code of Conduct





Being good in the FAIS processes does not make you a good broker – we have always used this term when working with clients to try and illustrate that having your processes in place and adhering to what we call the “back office” issues will not make you a good broker. We can audit you processes and give you a “good” score but the advice you actually give is often something very difficult to audit, especially in the long term arena. We found an article in the June COVER magazine by Nigel Scott entitled “Advice based financial planning – what is that?” that has a similar message and we would encourage you to read it.








For those who read upon the 1st part of this case by Donald Dinnie of Deney Reitz that we highlighted last month will find the 2nd part of his article in June COVER.














Another of our “hobby horses” is the need for a formal business continuance plan. What happens when something goes wrong and especially if something happens to key staff, or in the case of a business with only one key individual. We read an article in the June FA News by Esme Davies or Celestis on this very subject. She gives the statistic that only 1 in 5 financial advisors have a documented succession plan.





A separate article we read quote a survey done by Deloitte that states only 35% of companies have such a plan in place and that what plans are in place are often driven by technology i.e. back up tapes of site. We have often had this as an answer when pushing this issue: “well our back ups are done daily and off-site so our plans are fine”.


For an industry involved in risk management advice to their clients this is not such a good statistic – would you get your car fixed by a mechanic whose car breaks down?














Long-term Ombud





FSB Visits











A few days after we published last month’s newsletter, we came into the possession of a 46 page document detailing the proposed changes to the FAIS Fit and Proper requirements for “beyond 2009”. We were not sure who wrote the document nor did we know the extent of its authenticity, and for these reasons we thought it prudent to wait a while before commenting on its content.





The fact that the first part of the proposal has now been adopted exactly as proposed (see later in this newsletter) suggests that in the eyes of the FSB the proposal does have considerable merit, and that it should be taken seriously by practitioners.





In summary the proposal states inter-alia:





A series of “qualifying examinations” will be created and will replace what is presently required. These could be totally new qualifications or alternatively the current qualifications can be adjusted to accommodate the new requirements. These qualifications will effectively become the FAIS Act Licence qualification examinations, and the FSB, in conjunction with industry representatives and SAQA, will decide on the standards;





It is envisaged that there will be three levels of competence, depending on the complexities involved when giving advice or rendering an intermediary service. The assumption is that the basic skills will be the same across all three levels, but that the level of application will become more complex. This will reflect the complexity and inherent risks of the respective financial products involved. In all probability these will be at NQF levels 4, 5 and 6;





There will be a differentiation in the requirements for Key individuals and


	Representatives; 





There will be different requirements for those that provide advice and those that provide intermediary services. Both services will be “broken down” into sub-categories so that simpler services, such as premium collection, will require lower levels of competence;





Compliance Officers, both internal and external, will have to sit specific examinations based on the level of service they provide;





The current practice of training providers writing training material, delivering training and carrying out assessments will cease. These activities will be undertaken separately by different types of organisations and under specific regulation.





Having passed the appropriate examination, each year it will be necessary for practitioners to undergo a certain amount of CPD (continuing professional development), which is a requirement within all professions nowadays. This will take the form of attendance at workshops and/or lectures or participating in any other form of personal development. 





The CPD will have to be recorded and it is suggested that this could be achieved by including it in the workplace skills plan which has to be lodged with INSETA each year (this is what we have been doing for our clients for a very long time), and completing an annual review/variance report comparing ‘actuals’ against ‘planned’ events.











We have been advised that the AOL have been placed on the approved list of service providers operating under a Memorandum of Understanding by INSETA.  This should resolve any past concerns expressed about the AOL.











The Code of Conduct requires that you establish a client’s financial situation as part of advising them what is required. You should therefore be asking if they have had credit declined or are currently being counselled for debt problems. The assumption some of our clients have made when we have broached this question is a client would surely not ask for insurance if they could not afford it and can simply say no when presented with premium details of a product. 





Well you know what they say about assuming!











From the Ombuds’ Offices











e FSB








The IBC recently sent all their members an e-mail on the possibility of visits by the FSB – this was a response we had from one client:





“The information overload we all suffer from these days is beyond belief. Not a day goes by that I'm not exhorted to attend some "can't miss" workshop or seminar or something of similar ilk. I simply have neither the time nor desire to wade through all this unsolicited verbiage. Having blown my stack - not at you in person - I trust that you will nevertheless, as the Good Compliance Shepherd, guide us through the shadow of the valley of death and preserve us from evil, as personified by the iniquitous FSB.”


 


Whilst we appreciate the feelings of this client we all have to accept that this is today, not yesterday; we must all adapt or die. As the ‘Good Compliance Shepherd” we will do our bit to shepherd you all into the kraal of good compliance – but remember the FSB is the sheep dog and this dog can bite if you don’t protect yourself - you can choose to get out of the way but you can only run for so long!























Time bars and the Constitutional Court





Peter Veal’s Article











September 2007 deadlines moves











Academy of Learning (AOL) 








Know Your Client (KYC)





The latest list of declined licences has been issued. We have updated our master list which is available to anyone in need – simply contact the office for a copy. In the main they are in the motor dealer and funeral sectors.

















M&F have released a web site based fraud website known as Tip-Off Anonymous for both internal and external stakeholders and has a report back feature in an attempt to build confidence that something actually happens to the tip-offs.











Short-term Ombud









_1129451713.bin

