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THIS MONTH’S TOPICS





We are currently on version 10 and for those who have been with us since day one if you were to go back to those done in 2004 and compare to the current version you will see the difference. As the FSB change and adapt their focus and we come across circumstances in our day to day dealings and monitoring, it demands that we continually fine tune how we conduct the monitoring program. We are currently busy reviewing the past 12 months work to see what worked and what could have worked better and getting to understand the changes thrown down by the FSB. This will result in a change to the audit format and maybe even the methodology we adopt in carrying out audits at your premises. As we complete this process we will keep you fully in the loop as to what we are going to be doing and perhaps more importantly why.








Loyalty programs
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Supervision Rules: These are required where a Representative has less than the required minimum experience although they meet the minimum educational standards. It demands that the supervision process be documented and USED. We found that generally there is superficial attention being paid to this with Representatives having little or no formal supervision carried out. These rules will be expanded on in the next amendment to the  FAIS Fit & Proper and will make adherence to this requirement  much more stringent. We will address this as required when the changes are actually made.


FICA: Far too much reliance is made on insurers reminding FSP’s what is needed when they effect new life covers and very little by the way of their own procedures and standards. Risk rating requirements are being ignored and training is something that was done 3 or 4 years ago. 


We will be ensuring you have our latest draft FICA manuals and will be asking that these be studied and personalised to your operation and that some formal training is done to ensure all the changes that have occurred in recent years are fully understood.


Risk Management: This has been a hobby horse of ours for a long time and was probably the most common “development” rating on this years reports – again. It also happens to be one of the focus areas of the FSB. In addition to asking that more attention be paid to this area we will also be supplying you with an additional tool that allows some formal attention to be paid to all that other legislation out there that has an impact on your business. It will focus your thinking on specific types of legislation such as Human Resources and Governance, it will ask that you assess the impact of a breach of these on your business, assess how well the requirements are understood and what controls you have in place – and let’s not forget assigning responsibility within your organisation for compliance. Whilst FAIS & FICA may well be the high profile piece of legislation in your day to day life it is but one piece of a much larger puzzle of legislative controls that exist.   


Documented Procedures: These tend to be at the very bottom of many clients “to do” list. Apart from being a requirement of FAIS we really do believe that by focusing your attention to not only writing down what you do but actually applying your mind to the work you do the process can bring many benefits by way of improved efficiencies within your business. Our new Plug-In-Manual (see next article) has the formats to assist you in this process.


Life Insurer Disclosures: We have often said that the life insurers are ahead of the game when it comes to disclosure and we have to admit have not focused too much attention on their documents of late. As we needed to get copies to supply to the FSB with your reports we were forced to look closely and were surprised as to the content of some disclosures supplied at quote stage. Some, not all, tended to lack the required detail, which, may be supplied much later with a policy document but the detail should actually be supplied with the quotes. Let’s not talk about the level of disclosure from the Medical Aid Companies – generally dreadful and it is the broker’s responsibility to ensure this is supplied. We will be looking much closer at this in the up coming audits in this area.  


Replacement Products: This has been around since day one of FAIS yet it continues to be an area of poor compliance. The enhanced rules recently introduced will require far more attention from FSP’s from an application perspective and us in checking. Whilst the debate on their applicability to the short term area has yet to be clarified by the FSB we have developed upgraded documents to assist in complying with the enhanced requirements – these will be provided with the new Plug In Manual. Reference should also be made to the Special Newsletter issued earlier this month.


Needs Analysis: One of the cornerstones of FAIS yet probably the most abused, although misunderstood may be a better term for many. You will see from the article in this Newsletter dealing with a meeting held with a senior staff member of the FAIS Ombud’s office, that their advice was that if no other requirement of the FAIS regulations are adhered to except one then let that one be section 9 of the FAIS Code of Conduct.  This section sets out the requirements of having to complete an analysis process.  Shortfalls in this area time and time again lead the Ombud’s office to rule against brokers, not because they are bad brokers but simply because they have failed to meet the standards required.








A Recent Ruling by the Ombudsman





2008 ANNUAL REPORTS
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GENERAL





Pretium Services make every effort to ensure the soundness and accuracy of the contents of this Newsletter. However, we cannot take any responsibility for the consequences of any actions based on information or recommendations contained herein.  You are advised to consult us for any specific assistance you or your staff may need before basing a decision on any information in this publication.





Should you wish to unsubscribe to this newsletter, please email � HYPERLINK "mailto:Faeeza@pretium.co.za" ��Faeeza@pretium.co.za�





LEGAL








Another Ruling by the FAIS Ombudsman





The High Court has declared the Momentum Save thru Spend endowment policy is a contravention of the Long-term Insurance Act as it represented an inducement. We are wondering what the implications are in the short-term insurance who have started to develop similar schemes. We are aware of a number of UMA’s with a variety of “schemes” to encourage business attraction and retention and we would encourage you to consult with your product providers as the short term act has a similar rule on inducements.











From the FAIS Ombud





For those who either are a UMA using Lloyds as a market or who are placing business directly into the Lloyds market it has been brought to our attention that correct information to be placed on your disclosures, per Lloyds SA, is as follows;





Certain underwriters at Lloyd’s


c/o Lloyd’s South Africa Pty Ltd


7thh Floor, The Forum


2 Maude Street


Sandton 2146





Please review your documents accordingly.























The Upgraded Plug in Manual continued…..











If you are reading this newsletter, please remember to pass it around your office.











UMA’s – do your application forms assist your brokers with the needs analysis process? One of our clients has recently upgraded their proposal form to better reflect the needs analysis process as a tool for their brokers. This makes a lot of senses to us as the broker now need only complete one set of forms. Surely this makes a good marketing tool for the UMA? Make your brokers lives that bit easier? We fully support this initiative and would encourage you all to think along similar lines.








The Upgraded Plug in Manual





We completed the 2008 FSB annual reports on the 15th August and life is now getting back to normal. We thought we would share some of the common issues we came across during the process, issues we will focus on in coming audits to ensure they are addressed;





Code of Conduct: The FSB wanted a up to date copy so we asked you for a copy of yours. We were somewhat disappointed that many of you either did not know what we were talking about or if you did you could not find it.


 Now let’s remind you what the code if meant to be about: It summaries some key requirements of the FAIS General Code of conduct in a format that allows all staff to be easily aware of them and realise the importance as the content of the draft we originally supplied are LEGALLY BINDING. It is not simply a few statements written in flowery language. It needs to be uppermost in everyone’s mind and not simply a “compliant” commentary on your audit that is filed away. 


As part of the roll out of the conflict of interest protocol over the next three months, which will be done as an addendum to the current internal Code of Conduct, we will ensure that the profile of the Code will be lifted to where it needs to be.


Supervision Rules: These are required where a Representative has less than the required minimum experience although they meet the minimum educational standards. It demands that the supervision process be documented and USED. We found that generally there is superficial attention being paid to this with Representatives having little or no formal supervision carried out. These rules will be expanded on in the next amendment to the FAIS Fit & Proper and will make adherence to this requirement  much more stringent. We will address this as required when the changes are actually made.











From the FSB


2008 Annual Reports





The Ombuds Office


The FAIS Ombud


A Recent Ruling by the ombudsman


Another Ruling by the FAIS Ombudsman


From the Short Term Ombud














A reminder that the current 90 day limitation on challenging a claim   following repudiation or where quantum is in dispute is being extended to 180 days for all claims or disputes on quantum from the 1st September 2008. For those UMA’s please ensure you have discussed with your insurer this change and that your repudiation letters are amended accordingly and ensure that the insurer details are always shown in your letters.








2008 ANNUAL REPORTS continued…..





Last month we mentioned that we had attended a meeting with a senior member of the Ombud’s office and found what he had to say very interesting. As part of that meeting formal minutes were produced dealing with the key areas dealt with and the list drawn up is reproduced here for your information. It is vital you pay attention to what the Ombud is saying – these are the guys and girls who will rule on complaints that involve any matter brought before them from your clients. Understand what they are saying and looking for:





A personal view was expressed that there should be a central office for all complaints matters rather than the current separate compliant structures within the financial services sector.


Compliance officers need to be involved in assisting FSP’s in managing complaints – it has a definite benefit to the Ombud's work.


75% of all matters referred to the Ombud’s office are dismissed as being without substance i.e. not even handed over to case managers to investigate further. It is not policy to advise the broker of such rejections. If a broker needs to establish if a complaint has been rejected they would need to contact the Ombud’s office.


A case manager is responsible to assess how legitimate a compliant is.


A complaint needs to be submitted by the client affected for the Ombud to deal with the matter. Complaints from brokers will not be handled.


The determinations issued by the SA Ombud are leading the world in this respect. Other jurisdictions do not follow this format when dealing with matters – the UK is likely to follow the SA standard.


Determinations are issued by the Ombud and Deputy Ombud only. Only 1% of complaints get to the determination level.


There is currently a delay between going to determination and getting the determination issued. 


Generally the Ombud is forced to rule against an FSP where both the client and FSP have believable inputs on a matter but the FSP does not have the required (in terms of FAIS) paperwork to substantiate their input.


The Ombud does accept that in any relationship between an FSP and client that the client does have a responsibility and cannot merely claim ignorance on all matters.


None payment of premium cases are common and generally thrown out 


Section 9 of the Code of Conduct – if the FSP places emphasis on these requirements they will go a long way to enabling themselves to “defend” complaint matters well.


The Ombud’s office has a view that the issue of best advice from a tied agent (one product provider only) is likely to become an issue in complaints in the future. At this time there have been no meaningful cases around this issue.


The issue of Advice V Intermediary service only was discussed. A simple definition was presented as being used by the Ombud as;


If sold = Advice


If bought = Intermediary service


Motor dealer sales are one of the biggest problem areas in the Ombud’s office.


Where the FSP delivers the “wrong” advice from a procedurally correct process the Ombud would view this is inappropriate advice unless there were some material facts that would force them to view otherwise.


Given that the financial climate at the time of delivery of any advice would have a bearing on the appropriateness of any advice it may be useful for an FSP to retain records on the economic climate at different periods.


Contrary to common thinking it is not essential to have a record of advice signed – proof of being submitted to the client is sufficient. However proof of delivery has been a problem in a number of cases. The use of e-mail and fax is preferable to posting. On all submissions there should be a follow up to ensure receipt and understanding. Voice recording is seen as a good means of recording client interactions.





The National Credit regulator has recently issued its first determination. This is not an area we provide a primary focus on but the first case was sizable – some 17 complainants recovered some R630, 000 from the finance house in question, Chatspare  Financial Services for offences such as;


Charging more interest than prescribed by the Usury Act; 


Splitting loan amounts in agreements whereby the loan amount was in excess of R10 000 so as to circumvent the provisions of the Usury Act; 


Misleading complainants with regards to the purpose for which their investments or policies were ceded; 


Recovering interest that was not due to the respondent; 


Failure to keep proper statements of accounts and records and to supply complainants with the copies of agreements; 


Granting of reckless credit in some instances; 


Use of unreasonably oppressive and burdensome collection methods; 


Failure to ensure that the employees, agents and intermediaries, were adequately trained; and 


Failure to keep a loan register reflecting the details of all loans advanced to borrowers, records and copies of all loan agreements. 


Makes you wonder why a company registered in terms of the NCA need not have a compliance officer!







































































Another ruling made by FAIS Ombudsman, shows that brokers who fully disclose fees and risks to clients are better protected in the event of a complaint.





Broker Hans Kema (trading as Kloof Financial Services) sold an elderly couple an investment in two Sharemax syndications and also in Ovation Common Cents Portfolio, which has since collapsed as part of the broader Fidentia scandal. The complaint was brought with the assistance of the complainant’s daughter who had assisted with a review of the investments offered originally. She laid a complaint in which she alleged that her parents had placed their "main investment portfolio" with Kema. She also claimed her parents had been led to believe that Common Cents offered a guaranteed return of 2% a month. In relation to the Sharemax investment, she said that the fees, especially an early withdrawal penalty of 7%, were not properly disclosed.


Kema responded that he had consulted with the parents on numerous occasions: twice in October, five times in November and once in December, all in 2005. He also says he visited them again in January when he delivered the "contracts, letters, copies of deposit slips etc." This was not disputed by the complainants.


Kema denied that the indicated Common Cents return of 2% was guaranteed. He also said that the Sharemax early withdrawal fees were not only discussed with the client, but also clearly reflected in the prospectus that was given to the client.





He said allegations that the investments were a "serious" risk and that "the portfolio was not balanced" were incorrect. Kema's view was that property syndication has a low to medium risk profile whereas the Ovation Common Cents portfolio was supported by bank property guarantees. Kema also noted that the father was an accountant who kept track of investments with a spreadsheet and even visited the Sharemax syndications to investigate for himself.





The Ombudsman found that the couple's investments in Ovation and Sharemax together comprised approximately 30% of a "somewhat large total investment portfolio" and not "almost their entire portfolio'" as alleged. He also noted that the Sharemax prospectus properly disclosed the fees and the risks associated with unlisted property, which can be more difficult to sell than the listed variety. The Ombud said the couple had had a number of consultations with Kema and had about a week to study the prospectus before deciding to invest. Common Cents documents signed by the couple also stated that that the return of 2% was "anticipated" and could "not be guaranteed".


Pillai dismissed the complaint. So keeping good records and ensuring full disclosure does work.



























































Legal 


The National Credit Regulator





General


Lloyds and Disclosure Notices


Loyalty Programs


PPR Changes


UMA’s


SASRIA moves…..

















FROM THE FSB





The recent case of Rungatrans CC V Policy Provider and Brokers Choice illustrated the importance of ensuring premiums are collected and that system issues such as those involving close off dates and debit order deductions that prevent timeous collection of premiums cannot be ignored. In this case the two respondents (who appear to be two separate entities represented by one person so we have to assume a retail broker and placing broker/administrator) effected a new policy with Wheels Underwriting Managers. The effective dates were such that the close of date was missed and no attempt was made by either entity to ensure monies were collected as required by Wheels. The result was that when the claim happened no premium had been collected and paid over so the claim was rejected. The Deputy Ombud found both Policy Provider and Brokers Choice had “failed to render appropriate financial services and were ordered to pay R362, 000 in compensation. The detail to hand does not deal with how, if at all, this amount was apportioned between the two nor details on PI insurances in place and one wonders if separate covers were in place how the different PI insurers would handle this one. It does however highlight that administration as much as advice needs to be managed and that the use of IT systems needs to match the client needs and not the providers needs. We thinking it’s worth looking at your own premium  collection systems, especially if there are a number links in the supply chain as in this case. The full detail can be seen in the August COVER magazine.
























































The OMBUDS Office





e FSB





SASRIA Moves……. 





From the Short-term Ombud











Recent changes to the FAIS Code of Conduct














We issued a special newsletter in August that provided you with the details of the changes introduced in Board Notice 43. We have upgraded our standard documents to reflect these changes and these will be included in the new Plug-In-Manual however it is vital that you start to appreciate and understand the changes. Much of our audits in coming months will be focusing on these changes and ensuring that the changes needed to your current procedures and documents are being planned. 














We have been working for a number of months on upgrading the manual we supply to provide you with examples of most of the requirements of the FAIS and FICA legislation. We have taken the feedback we had over the previous 7 versions and attempted to incorporate these into the new version. It is much smaller as we have done away with the 3, 4 or even 5 examples of some documents and procedures we previously provided and included just one of each in most cases. It will be easier to navigate around as the index will take you to the required section. It also incorporates all the recent changes to the disclosure requirements on investment products, replacement products and the need for annual reviews. We will start releasing this version towards the end of September.


Two other areas that will be addressed in the manual are:





Conflict of interest protocol – this will be an extension to your current Internal Code of Conduct and will require closer attention being paid to this area. Whilst there should be no dramatic change for many of you in day to day operations it will lift the profile of this area. One area that may see some actual changes in addition to the actual protocol and gift register is more attention to the disclosure of relationships that may exist between companies with whom you have a close relationship by way of shareholding, common directors etc. you will recall the question in the recent annual report on this topic.





To illustrate the focus on this topic here is an extract of an article that appeared as recently as 26 August in FA News on this very subject. The comments from the short term Ombud have many implications – depending upon who is listening – but do illustrate the point at hand:





One of the problems arising in the fair settlement of short-term insurance claims as well as the resolution of disputes arising from claim rejections is conflict of interest. The Ombudsman for Short-Term Insurance, Brian Martin, alludes to this in the office’s 2007 Annual Report. He believes that “many underwriting managers continue to wear many hats at the same time, and are not in a position to approach complaints in an objective, impartial and balanced manner.”








From the FAIS Ombud continued…..





Martin questions whether complaints against a short-term insure can be adequately dealt with when the person making the decision appears blissfully unaware of the conflict of interest that exists. How can underwriters be expected to “answer complaints regarding risks which they have underwritten and claims which they have rejected?” he asks.


Another problem that the Ombudsman for Short-Term Insurance highlighted in the 2007 Annual Report is the growing prevalence of ‘arms length’ relationships in the insurance industry. “The trend on the part of many Insurers to rely upon external underwriting managers for the underwriting and processing of insurance related business has continued to accelerate and sadly many insurers have now become nothing more than a franchise operator,” he said.


This ‘arms length’ relationship often means the insurer has no ability to entertain a complaint or dispute from the policyholder. Instead, these complaints are passed over to underwriting managers for resolution.


The need to pay more formal attention to the identification of and adherence with “all applicable legislation” for your business. We have developed a tool to assist in this regard.   














The National Credit Regulator








Another change will be the format  for our Audits





Lloyds and Disclosure notices











…….so the detail on your disclosure notices needs to be updated as soon as possible. 


Their new street address will be:-


47 Wierda Road West, Wierda Valley, Sandton 2196


Their P.O. Box remains unchanged, which is:-


P.O. Box 7380, Johannesburg, 2000.


Their new Telephone Numbers will be:-


(011) 881 1300 and 086 172 7742 (0861 sasria)


and Facsimile Number:-


(011) 783-0781 and 086 172 7329 (0861 sasfax)





We will be looking out for the changes in upcoming audits.





Quote courtesy of Compliserve: Recent research by the Institute of Practice Management found that 58% of financial planners in South Africa do not have any plans to retire. This, despite the fact that the average age of financial planners in South Africa ranges from 48 to 54. 





Anyone need a good broker?








 






























































Another case, also short term, ruled on by the deputy Ombud related to conditions for theft cover to operate on an off road vehicle. To cut the usual long story short the client disclosed it would be kept in a locked garage overnight, this did not happen, the vehicle was stolen, the claim rejected and the client was looking for someone to blame. Sound familiar? Well the boker had clearly reminded the client of the condition when sending out the policy and the deputy Ombud had this to say; “There rests a duty on a broker to draw the insured’s attention to material clauses in the insurance contract,” she said. “However, in the matter before me the complainant himself stated the vehicle would be kept in a locked garage at night and then failed to do so when it was stolen. It, therefore, cannot be said that in this case the respondent was negligent in rendering the service to the complainant.”





Illustrating once again that clients have selective memories when things go wrong and good paperwork will help you defend your position.







































































PPR Changes





UMA’s











Tick box declarations that clients are asked to sign are taken with a pinch of salt by the Ombud’s office UNLESS they are supported by documentation that shows the various declarations signed have been done and is not being used by the FSP as an attempt to protect themselves.


Language issues – claims by clients of not understanding documentation will be supported if the language of the client should have been considered and/or “high level” language is used in declarations and records of advice that is clearly beyond the educational level of the client.


Material none disclosure issues – this is especially relevant in the life/health arenas. The client should always be asked to complete these areas of application/declaration forms and claims declarations.


Vehicle security requirements – also a common problem area with clients from an understanding perspective. The responsibility of ensuring understanding of the requirements and application rests with the broker.


Short term business – generally seen as a lot more problematical than many think and special attention is needed.


Short term business – the offering of only one option to a client can be dangerous. This may arise from a tied agent, limited agencies or in house “scheme” facilities. The client needs to understand why only one option on offer. Are there conflicts of interest?


Short term business – motor values. Not amending the values of vehicles on an ongoing basis will go against the broker in any dispute. Any dispute in this area will centre on overpaid premiums as a result of being over insured.


Short term – placing the responsibility for establishing sums insured may not always be applicable if basic understanding of what is required has not been achieved.


Client contracts – these will be taken into account in any complaint investigation PROVIDED the terms do not override FAIS Act in any way and/or they do not shift the responsibility for specialist knowledge from the broker to the client.


Summary schedules (specifically short term) need to be specific as to terms and conditions in an understandable manner. This is especially important where these are supplied prior to the actual policy schedule.


Replacement product requirements – the Ombud’s office views these as being fully applicable to the short term products and ALL differences between products needs to be fully highlighted at all times.  


Fees payable to the Ombud – the question was asked as to why these still need to be paid when a compliant is dismissed. The legislation does not allow for any waiving of fees.
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